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EXECUTIVE  PRIVILEGE: 

ABOUT  THIS  ISSUE  AND  THE  AUTHORS 

Andrew  P.  Murphy,  Jr.* 

This  special  issue  of  the  Federal  Bar  Journal  on  Executive  Privilege  results 
from  a  series  of  discussions  on  this  subject  among  the  Editors  which  were  ini¬ 
tiated  by  the  publication  in  1954  of  two  issues  of  the  Journal  on  “Congressional  ■ 
Hearings  and  Investigations.”  During  the  planning  and  preparation  of  those-  , 
two  issues,  one  of  the  important  and  stimulating  problems  under  consider M 
tion  concerned  the  production  of  documents  and  papers  by  the  Executiva 
Branch  of  the  Government  and  the  privilege  of  the  Executive  Branch  to  keep  ■ 
confidential  such  papers  and  information  which  it  deemed  required  secrecy.  Jj 

In  an  article  in  that  issue  entitled  "Memorandum  on  Separation  of  Pow¬ 
ers,”  Attorney  General  Brownell  clearly  set  forth  the  issues  involved  in  this 
problem  and  reviewed  the  precedents  that  our  Presidents,  members  of  their 
Cabinets,  and  other  heads  of  executive  departments  have  set  on  refusing ; 
disclose  papers  and  information  whch  require  secrecy  for  reasons  of  public 
policy.  The  Attorney  General  stated  that  the  basis  of  this  privilege  was  grounded 
on  the  public  interest  and  the  safety  of  the  Nation.  He  pointed  out  that  the  j 
courts  have  held  that  whether  the  production  of  papers  contrary  to  the  public 
interest  was  a  matter  for  the  Executive  Branch  to  determine. 

Mr.  Conrad  Philos  wrote  for  that  same  issue  an  excellent  article  entitled! 
“Executive  Privilege  and  the  Release  of  Military  Records.”  He  also  succinctly 
described  the  problem.  The  public  interest,  he  said,  is  the  first  and  paramount 
consideration  in  determining  whether  a  record  should  be  released,  and  may 
require  either  the  disclosure  or  the  nondisclosure  of  a  record.  Mr.  Philos  out¬ 
lined  three  categories  of  records  in  the  possession  of  the  executive  agencies 
which  must  be  considered  privileged  in  nature.  He  described  these  categories 
ni  follows: 

(!)  A  record  which  affects  a  military  or  state  secret; 

(2)  A  record  which  represents  a  communication  between  officials  and  at¬ 
torneys  of  a  Department;  and 

(8)  A  document  which  is  privileged  because  it  qualifies  as  a  departmental 
record.  JK 

Since  the  publication  of  the  earlier  work  on  Congressional  Hearings,  the 
Editors  of  the  Journal  have  felt  that  an  entire  issue  of  the  Journal  should 
be  devoted  to  tflis  one  subject,  The  increased  interest  in  the  issues  inherent  in 
this  subject  by  the  public  ns  well  ns  the  Congress  and  the  Executive  Branch 
of  the  Federal  Government  has  underscored  its  importance.  This  issue,  then, 
represents  the  extensive  interest  the  Editors  have  had  in  this  subject  and  av  ill 
continue  to  have  in  order  to  serve  the  best  interests  of  the  public  as  well  as 
the  legal  profession. 

Few  would  disagree  with  the  view  that  the  production  of  papers  and  in¬ 
formation  and  the  privilege  to  withhold  such  by  the  Executive  Branch  qf  the 
Government  must  be  based  on  the  interest  of  the  public  and  national  safety, 

*  Fditor-in-Chief,  Federal  Bar  Journal,  1951-58;  Member  of  the  Massachusetts  and  In- 
trict  of  Columbia  Bars. 
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Many  different  views  have  been  offered  from  time  to  time,  however,  as  to 
how  the  public  interest  and  national  safety  should  be  interpreted  by  the 
Kxecutive  Branch  in  deciding  whether  a  certain  document  or  piece  of  informa¬ 
tion  should  be  withheld  from  the  public.  It  is  clear  that  military  secrets  essen¬ 
tial  to  national  defense  should  properly  be  withheld  from  public  view.  Com¬ 
munications  between  officials  and  attorneys  of  a  department  have  such  a 
confidential  nature  in  themselves  that  their  privileged  nature  is  only  infrequently 
*h»llenged. 

Considerable  controversy  has  been  developed,  however,  over  the  release 
t)(  "departmental  records"  by  Federal  agencies.  Just  where  to  draw  the  line  in 
deriding  which  “departmental  records”  must  be  withheld  in  the  public  in¬ 
terest  on  the  basis  of  Executive  Privilege  has  been  a  difficult  task  to  administer. 

It  is  the  purpose  of  the  Federal  Bar  Journal  in  publishing  this  issue  to 
IMtire  a  thorough  expression  of  different  opinions  on  this  vital  problem  of 
Ifller-governmental  relationships. 

The  Authors 


Senator  Thomas  C.  Hennings,  Jr.,  Chairman  of  the  Subcommittee  on  Con- 
MltUtional  Rights  of  the  Senate  Judiciary  Committee,  is  a  well-known  authority 
On  Constitutional  law.  Senator  Hennings  graduated  from  Cornell  University, 
Mtclved  his  law  degree  from  Washington  University  and  was  awarded  an 
Honorary  Doctorate  of  Laws  from  Central  College  in  1954.  He  is  a  member 
0(  the  Missouri  Bar  and  has  served  as  District  Attorney  of  St.  Louis,  Missouri. 
He  l»  a  member  of  the  American  Judicature  Society,  the  American,  Missouri, 
•ml  St.  Louis  Bar  Associations  and  Chairman  of  the  Rules  and  Administra- 
lioni  Committee  of  the  U.  S.  Senate. 

Congressman  John  E.  Moss,  who  has  written  an  introduction  to  this  issue, 
l*  tt  member  of  the  House  of  Representatives  Government  Operations  Commit- 
||C  nnd  Chairman  of  its  Subcommittee  on  Public  Information.  The  extensive 
Work  of  Mr.  Moss  and  his  Subcommittee  has  been  a  major  factor  in  stimulating 

Sllcussion  of  the  problems  outlined  in  this  issue  on  Executive  Privilege  and 
It  let  in  motion  strong  currents  towards  the  solution  of  this  problem.  Before 
iOtnlng  to  the  United  States  Congress,  Mr.  Moss  was  a  member  of  the  Cali¬ 
fornia  State  Assembly  and  served  in  the  United  States  Navy  during  World  War  II. 

Mr.  Leonard  Niederlehner,  who  has  written  an  introduction  to  this  issue 
from  the  Executive  Branch  viewpoint,  is  Deputy  General  Counsel  of  the  Depart- 
fflOt  of  Defense.  He  received  his  Bachelor  of  Laws  degree  from  the  University 
If  Ohio  in  1937,  where  he  was  a  member  of  the  Order  of  Coif.  Mr.  Neiderlehner 
|J  I  member  of  the  Ohio  and  Supreme  Court  Bars. 

Mr.  Clark  Mollenhoff  brings  to  this  issue  an  extraordinary  background 
Hid  experience  in  the  field  of  public  information.  Mr.  Mollenhoff  is  a  corre- 
Bondent  for  the  Des  Moines  Register  and  the  Washington  Bureau  of  Cowle 
publications.  He  is  a  member  of  the  Iowa  Bar  and  the  American  Bar  Associa- 
>#n,  In  1949-50  he  attended  Harvard  University  as  a  Nieman  Fellow.  A  mem- 
Iff  of  Sigma  Delta  Chi,  Mr.  Mollenhoff  has  been  the  recipient  of  a  number 
#f  outstanding  awards  in  his  field.  Among  those  are  the  Washington  Corre- 
Ipomlents  Award  in  1953  and  1955,  the  Heywood  Broun  Memorial  Award  in 
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1956,  the  Raymond  Clapper  Memorial  Award  in  1956,  and  the  Sigma  Del^ 
Chi  Public  Service  Award  in  1958.  He  also  received  the  Pulitzer  Prize  in  195 
and  has  been  closely  identified  with  the  subject  of  freedom  of  information  f 
over  ten  years.  He  has  been  a  member  of  the  American  Society  of  Newspaj 
Editors  Freedom  of  Information  Committee  and  the  Freedom  of  Informati 
Committee  of  Sigma  Delta  Chi.  In  1952,  he  served  on  the  Advisory  Committ 
of  the  late  Senator  Blair  Moody  of  Michigan. 

Mr.  J.  R.  Wiggins,  who  brings  the  publisher’s  viewpoint  to  this  symp 
sium,  is  Vice  President  and  Executive  Editor  of  the  Washington  Post  an 
Times  Herald.  Mr.  Wiggins  was  formerly  editor,  St.  Paul  Pioneer  Press  an 
St.  Paul  Dispatch  and  formerly  Assistant  to  the  Publisher,  New  York  Tim 
In  1954,  he  was  Lovejoy  Fellow  at  Colby  College  and  in  1957,  the  recipie 
of  the  John  Peter  Zenger  award  from  the  University  of  Arizona.  Mr.  Wiggi 
is  presently  serving  as  First  Vice  President  and  Member  of  the  Board  of  I 
rectors' of  the  American  Society  of  Newspaper  Editors.  He  is  author  of  Fre 
dom  or  Secrecy,  published  by  the  Oxford  University  Press  in  1956. 

Mr.  Daniel  J.  McCauley,  Jr.  is  Associate  General  Counsel  of  the  Securities! 
and  Exchange  Commission.  Mr.  McCauley  is  a  graduate  of  LaSalle  CollefflH 
and  Pennsylvania  Law  School,  and  a  member  of  both  the  Federal  Bar  AssocijM 
tion  and  the  Pennsylvania  Bar  Association.  He  was  in  private  practice  ini 
Philadelphia,  Pennsylvania,  prior  to  his  assuming  his  present  post  with  the 
Securities  and  Exchange  Commission.  He  formerly  served  as  Special  Deputy 
Attorney  General,  Pennsylvania  Securities  Commission  and  has  had  an  out-k 
standing  career  in  the  legal  profession.  Mr.  McCauley  has  done  a  great  deflfl 
of  research  in  this  particular  subject  and  his  views  are  a  very  valuable  addition! 
to  this  issue. 

Mr.  Conrad  Philos  is  a  General  Editor  of  the  Federal  Bar  Journal  and 
has  been  a  valuable  member  of  its  Editorial  Board  for  several  years.  Author 
of  the  article  entitled  “Executive  Privilege  and  the  Release  of  Military  RuB 
ords”  which  appeared  in  the  January-March,  1954  symposium  on  Congressional 
Hearings  and  Investigations,  Mr.  Philos  has  written  many  authoritative  legal 
articles  and  books.  He  is  a  member  of  the  Illinois  State  and  Federal  Bar  Ajyl 
iOclatinni  and  presently  is  Consultant  to  The  Judge  Advocate  General,  De-I 
purfment  of  the  Army. 

Although  he  does  not  appear  as  an  author  in  this  issue,  the  Editors  .of 
the  Journal  wish  to  extend  their  appreciaton  to  John  Mitchell  who  is  Counsel 
to  tr>«  Hubcbmmittee  on  Public  Information,  House  Government  Operations 
Committee,  Mr.  Mitchell  has  worked  tirelessly  in  connection  with  this  issue 
and  hfli  peraonally  been  a  strong  factor  in  the  lively  discussions  of  the  prob 
ferns  presented  here,  Mr,  Mitchell  has  also  given  a  great  deal  of  valuable 
advice  and  time  to  the  compilation  of  the  articles  contained  here. 
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INTRODUCTION:  A  LEGISLATOR’S  VIEW 
EXECUTIVE  PRIVILEGE  -  PUBLIC’S  RIGHT  TO  KNOW 

John  E.  Moss  * 

The  Federal  Bar  Journal  and  the  Federal  Bar  Association  are  perform¬ 
ing  a  valuable  public  service  by  providing,  in  this  issue,  an  opportunity  for 
the  full  expression  of  different  points  of  view  on  the  important  and  timely 
Subject  of  Executive  Privilege.  This  is  a  subject  with  which  I  have  been  closely 
associated  and  directly  concerned  as  chairman  of  the  Special  Subcommittee  on 
Government  Information  of  the  House  Committee  on  Government  Operations. 

More  than  170  years  ago  the  Founding  Fathers  of  this  Nation  put  down 
•111  paper  the  charter  for  a  country  to  be  governed  by  laws  rather  than  royal 
prerogative.  These  men  and  their  forebears  knew  only  too  well  that  the  free¬ 
doms  they  had  fought  to  obtain  would  be  lost  if  they  failed  to  establish  the 
fuel  that  the  people  of  the  new  nation  meant  to  be  their  own  governors. 
Ptliin  personal  experience  gained  during  Colonial  days,  these  men  understood 
(hr  necessity  for  a  written  proclamation  to  spell  out  a  system  of  government 
by  laws  instead  of  government  by  men.  They  also  knew  that  in  order  to  be 
Mill  governing  under  a  system  of  laws,  it  was  necessary  for  the  people  to  be 
fully  informed  about  the  affairs  of  government  at  all  levels— the  legislative, 
llic  executive  and  the  judicial. 

There  has  been,  in  recent  years,  a  sharp  reduction  in  the  amount  of  in¬ 
fill  ‘Illation  available  to  the  people  about  the  Executive  Branch  of  government. 
The  great  expansion  of  the  Federal  Government,  the  experience  of  two  World 
War.  and  a  continuing  cold  war  have  tended  to  increase  government  power 
Ip  the  hands  of  the  Executive  Branch.  With  this  increased  power,  there  has 
hutm  a  growing  control  of  government  information  by  Federal  officials  and  an 
MlUinption  of  the  authority  to  decide  what  information  will  be  made  avail- 
NtllR  to  the  people  and  the  Congress. 

There  has  been  a  marked  tendency  on  the  part  of  too  many  Federal 
llfflflals  in  the  military  departments  to  overclassify  information— to  make  avail¬ 
able  only  self-serving  information  on  successes  while  omitting  facts  about  mis- 
likn  and  failure.  No  one  denies  the  necessity  for  true  security  measures  in 
Ihe  Interest  of  national  defense,  but  our  security  system  is  greatly  endangered 
by  the  tendency  to  classify  information  which  has  no  true  security  value. 

Almost  as  dangerous  as  the  misuse  of  the  security  system  is  the  broad  ex¬ 
tension  of  the  claim  of  “executive  privilege”  to  restrict  information.  It  is  my 
Hull  conviction  that  very  recent  claims  of  "executive  privilege”  by  responsible 
IteMls  of  government  are  so  broadly  stated  as  to  constitute  a  real  and  present 
(lunger  to  our  system  of  representative  government.  A  discussion  of  this  im¬ 
portant  problem  is  most  timely. 

The  Federal  Government  is  in  possession  of  much  information  which 
Should  not  be  made  public,  but  the  Constitution  provides  the  means  for  pro- 
lifting  such  information  by  entrusting  to  the  Congress  the  responsibility  to 
W»ke  laws  spelling  out  necessary  protections.  In  1952  the  Supreme  Court,  in 
the  famous  Youngstown  Steel  Seizure  Case,  set  forth  in  unmistakeable  terms 
th*  roles  of  the  Executive  and  Legislative  Branches: 


»  Member  of  U.  S.  Congress— Representative,  Sd  Congressional  District,  California  For 
■  Mgrsphlcal  sketch,  see  p.  v. 
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*  *  *  In  the  framework  of  our  Constitution,  the  President’s  powe 
to  see  that  the  laws  are  faithfully  executed  refutes  the  idea  that  he  is  tcE 
be  a  lawmaker.  The  Constitution  limits  his  functions  in  the  lawmakinj 
process  to  the  recommending  of  laws  he  thinks  wise  and  the  vetoing  o 
laws  he  thinks  bad.  And  the  Constitution  is  neither  silent  nor  equivocal* 
about  who  shall  make  the  laws  which  the  President  is  to  execute.  T 
first  section  of  the  first  article  says  that  ‘All  legislative  powers  herein 
granted  shall  be  vested  in  a  Congress  of  the  United  States  *  *  Afte: 
granting  many  powers  to  the  Congress,  article  I  goes  on  to  provide  tha 
Congress  may  ‘make  all.  Laws  which  shall  be  necessary  and  proper  f 
carrying  into  Execution  the  foregoing  powers,  and  all  other  Powers  vest 
by  this  Constitution  in  the  Government  of  the  United  States,  or  in  an. 
Department  or  Officer  thereof.’ 1 

Many  individuals  both  inside  and  outside  government  fail  to  recognizi 
that  sweeping  claims  of  “executive  privilege”  have  no  basis  in  law  nor  in  tl 
Constitution.  The  late  Mr.  Justice  Robert  Jackson,  a  former  Attorney  Ge 
eral,  recognized  this  fact  when  he  concurred  with  the  statement  of  Circu 
Judge  Maris  who  spoke  for  a  unanimous  court,  in  the  Reynolds  case, 
these  words: 

Moreover  we  regard  the  recognition  of  such  a  sweeping  privile 
against  any  disclosure  of  the  internal  operations  of  the  executive  depa: 
ments  of  the  Government  as  contrary  to  a  sound  public  policy.  The  pres¬ 
ent  cases  themselves  indicate  the  breadth  of  the  claim  of  immunity  frofij) 
disclosure  which  one  Government  department  head  has  already  mad 
It  is  but  a  small  step  to  assert  a  privilege  against  any  disclosure  of  reco 
merely  because  they  might  prove  embarrassing  to  Government  office— 
Indeed  it  requires  no  great  flight  of  imagination  to  realize  that  if  the  Gov-I 
ernment’s  contentions  in  these  cases  were  affirmed,  the  privilege  against 
disclosure  might  gradually  be  enlarged  by  Executive  determinations  until, 
as  is  the  case  in  some  nations  today,  it  embraced  the  whole  range  of  gov-l 
ernmental  activities. 

“We  need  to  recall  in  this  connection  the  words  of  Edward  Livings-I 
ton:  ‘No  nation  ever  yet  found  any  inconvenience  from  too  close  an  in¬ 
spection  into  the  conduct  of  its  officers,  but  many  have  been  brought  to 
ruin,  and  reduced  to  slavery,  by  suffering  gradual  imposition  and  abuses 
which  were  imperceptible,  only  because  the  means  of  publicity  had  not 
btttl  secured, '  And  it  was  Patrick  Henry  who  said  that  'to  cover  with  the 
Veil  of  secrecy  the  common  routine  of  business,  is  an  abomination  in  the 
eyes  Of  every  intelligent  man  and  every  friend  of  his  country.’  2 
As  the  following  articles  are  read,  it  will  be  well  to  keep  in  mind  two 
important  questions: 

First,  does  granting  access  to  information  invade  the  powers  and  preroga¬ 
tives  of  the  Executive  Branch?  Second,  does  granting  access  to  information 
interfere  with  the  making  of  administrative  decisions  or  the  functions  com¬ 
monly  associated  with  an  executive  official? 

1  Youngstown  Sheet  &  Tube  Co.,  et  al.  v.  Sawyer,  343  U.S.  587,  588. 
a  Reynolds  v.  U.  S.,  192  F.  2d  995. 
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INTRODUCTION:  AN  EXECUTIVE  BRANCH  VIEW 
EXECUTIVE  PRIVILEGE-PUBLIC'S  RIGHT  TO  KNOW 

Leonard  Niederlehner  * 

The  subject  of  the  availability  of  information  has  received  extensive  treat¬ 
ment  from  the  lawyer’s  point  of  view,  in  numerous  legal  publications.  From 
the  policy  point  of  view,  it  has  received  a  great  deal  of  attention  from  the 
Congress  and  the  Press.  It  is  well  that  the  topic  be  subjected  to  discussion  and 
scrutiny.  However,  it  is  doubtful  that  the  issues  involved  will  soon  be  settled 
With  finality  either  from  the  legal  or  the  policy  point  of  view  because  they 
narrow  to  issues  of  judgment  of  responsible  Government  officers;  and  there 
appears  little  likelihood  that  there  will  develop  an  appropriate  forum  other 
titan  public  opinion  to  adjudicate  the  differences. 

In  theory,  it  seems  possible  for  students  to  agree  upon  fundamental  prin- 
elples,  except  for  some  extremes.  It  is  in  the  application  of  fundamental 
principles  to  individual  cases  that  questions  arise. 

Everyone  should  be  able  to  agree  on  the  basic  principle  that  a  democracy 
Can  only  exist  in  a  climate  of  enlightened  public  opinion  and,  further,  that  the 
conduct  of  the  public  business  must  be  subject  to  public  scrutiny  so  that  admin¬ 
istrators  may  account  for  the  discharge  of  their  responsibilities. 

However,  this  principle,  just  as  every  other  fundamental  principle  of  our 
Government,  is  subject  to  limitations  which  derive  from  a  balance  of  conse¬ 
quences.  Justice  Holmes  once  explained  that  “The  most  stringent  protection  of 
free  speech  would  not  protect  a  man  in  falsely  shouting  fire  in  a  threatre  and 
Causing  a  panic.”  1 

One  limitation  on  the  availability  of  information  which  finds  general  sup¬ 
port  in  principle  is  the  necessity  for  the  protection  of  information  relating  to  the 
national  security  which  may  be  of  benefit  to  a  potential  enemy  or  the  release  of 
Which  might  be  detrimental  to  the  interests  of  the  United  States.  True,  this 
information  belongs  to  the  public,  but  if  the  Government  makes  it  available 
|o  the  citizenry  generally  it  also  makes  the  information  available  to  a  potential 
tlicniy.  Critics  express  the  view  that  too  much  material  is  classified  for  security 
lemons,  This  Government  itself  in  Executive  Order  10501  requires  “continuing 
jevlcw”  to  assure  that  no  information  is  withheld  which  “the  people  of  the 
United  States  have  a  right  to  know.”  However,  the  principle  of  classification  of 
defense  information  finds  general  support. 

It  seems  possible,  also,  for  students  to  agree  that  certain  types  of  information 
(Jot  related  to  classified  security  information  justifiably  require  protection  in  the 
public  interest.  Some  of  this  is  covered  by  specific  statute  and  some  is  not. 
The  articles  which  follow  discuss  these  in  detail.  There  is  a  distinct  rationale 
the  basis  of  which  each  of  these  types  of  information  is  safeguarded  from 
gfineral  disclosure.  It  is  noteworthy  that  some  of  the  categories  of  information 
nave  a  recognized  “privileged”  status  in  the  dealings  of  private  parties  as 
distinct  from  their  treatment  by  the  agencies  of  Government. 

*  Deputy  General  Counsel,  Department  of  Defense.  For  biographical  sketch,  see  p.  v. 

•  Schenck  v.  U.  S„  249  U.S.  47,  52  (1919). 
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The  most  controversial  category  of  all  safeguarded  information  supplies  tin 
title  of  this  Symposium,  the  so-called  “executive  privilege.”  This  term  h 
gained  a  particular  meaning  from  the  assertion  of  the  Executive  of  the  right 
safeguard  information  in  the  discharge  of  his  responsibilities  under  the  Cons*, 
tution,  his  exercise  of  the  executive  power.  Most  frequently  the  term  relaM 
to  the  non-availability  of  preliminary  thoughts  as  distinguished  from  final  offici 
acts  by  responsible  officials;  advising  and  consulting  among  staff  members  whi 
involves  the  free  and  candid  interchange  of  preliminary  views;  and  recomrne 
dations  from  subordinates  to  superiors,  particularly  those  not  as  yet  acted  upo<| 
It  is  submitted  that  the  term  “executive  privilege”  is  a  misnomer  in  the  sens! 
that  the  necessity  for  protecting  preliminary  or  advisory  information  or  con 
sultations  is  accepted  by  the  legislative  and  judicial  branches  of  the  Governmeni 
as  well  as  by  the  executive;  and  the  protection  of  certain  types  of  informatior 
may  involve  not  the  exercise  of  a  privilege  but  rather  the  application  ofJ 
principle  of  orderly  administration.  The  legislative  branch  employs  "executive" 
sessions  of  its  Committees.  Judge  and  juries  deliberate  in  private.  The  judicial 
protects  its  agreed  opinions  until  the  appointed  time  for  announcement.  J 

The  title  of  the  Symposium  relates  executive  privilege  to  the  people'.* 
right  to  know.  It  is  noteworthy  that  in  the  well-known  recent  example,  tht 
President’s  letter  to  the  Secretary  of  Defense  dated  May  17,  1954,  the  so-calld 
executive  privilege  was  asserted  with  respect  to  a  request  of  the  legislative  branch 
of  the  Government.  The  flow  of  information  between  the  branches  of  till 
Government  would  appear  to  be  a  vital  aspect  of  the  people’s  need  to  know. 
A  study  of  information  practices  would  appear  to  be  incomplete  without  a 
study  of  the  constitutional  separation  of  powers  and  the  assertion  of  this  sd» 
aration  in  support  of  refusals  to  make  available  information.  Here  again  if  is 
submitted  that  a  study  of  the  excutive  practice  is  but  a  facet  of  the  entire 
problem.  Is  the  executive  s  assertion  of  the  right  to  protect  the  preliminary 
documents  relating  to  his  final  official  action  in  the  conduct  of  his  busin^H 
completely  distinct  from  the  legislature’s  assertion  of  its  control  over  its  docu¬ 
ments?  In  response  to  a  subpoena  duces  tecum  from  the  United  States  District 
<  lourt  of  the  District  of  Columbia,  the  House  in  House  Resolution  427  of  tffl 
tvlit  Congress  asserted  “that  by  the  privileges  of  this  House  no  evidence  of  a 
documentary  character  under  the  control  and  in  the  posesssion  of  the  House 
of  Representatives  can,  by  the  mandate  of  process  of  the  ordinary  courts  of 
jUltlCCi  be  taken  from  such  control  of  possession  but  by  its  permission.  .  .  .”  3  IS 

I  tow  do  the  actions  of  the  executive  and  of  the  legislative  compare  with  the 
HMCrtlut!  by  the  judiciary  of  its  independence  of  the  other  branches? 

i‘S  June,  19811,  Judge  Louis  E.  Goodman,  speaking  for  the  seven  Federal 
Judges  of  die  Northern  District  of  California,  refused  to  answer  certain  que$- 
11,1,1  ■  ' 1 '  1  House  Judiciary  Subcommittee,  investigating  the  actions  of  the  courts 
u!  that  District,  He  stated  that  to  do  so  would  "make  the  judiciary  subservigiH 
«>  the  Legislative  Branch  of  the  Government.”  With  respect  to  judicial  proceed¬ 
ings,  he  stated  “the  Constitution  does  not  contemplate  that  such  matters  Sa 


•See  also  H.Res.  341,  84th  Congress. 
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reviewed  by  the  Legislative  Branch  but  only  by  the  appropriate  appellate 
tribunals.  The  integrity  of  the  Federal  courts,  upon  which  liberty  and  liie 
depend,  require  that  such  courts  be  maintained  inviolate  against  the  changing 
innods  of  public  opinion.”  3 

The  studies  of  the  activities  of  the  Executive  Branch  which  follow  are 
teriainly  worthy  of  the  attention  given  them,  and  it  is  submitted  that  the 
finder,  while  considering  the  central  theme  of  the  executive  privilege,  should 
benr  in  mind  the  illustrations  of  the  legislative  and  judicial  privilege  which 
|rr  cited  above. 


•  See  The  New  York  Times,  June  2,  1953,  page  22. 


106 


EXECUTIVE  PRIVILEGE 


THE  EXECUTIVE  PRIVILEGE  AND  THE  PEOPLE’S  RIGHT  TO  KNOW 
Thomas  C.  Hennings,  Jr.* 

When  the  President  recently  signed  the  freedom  of  information  bill  en- 
acted  by  the  85th  Congress,  i  there  was  laid  to  rest  an  insidious  secrecy  practice 
whtch  had  developed  in  the  government  in  recent  years  whereby  the  so-called 
federal  housekeeping  statute”  was  cited  by  executive  departments  and  even 
some  of  the  independent  agencies  as  authority  to  withhold  information  from 
the  public.2 

At  the  same  time  he  helped  to  lay  one  unlawful  secrecy  practice  to  rest  by 
signing  the  freedom  of  information  bill,  however,  the  President  in  an  accomS 
panymg  statement  raised  the  specter  of  another,  which,  if  allowed  to  grow 
unchecked,  could  become  a  much  greater  danger  to  our  democratic  system  of 
SE  ^r“  111211  tlle  m‘suse  tbe  “housekeeping  statute”  ever  has  been. 
When  he  signed  the  freedom  of  information  bill,  the  President  said:  3 

I  have  today  signed  the  bill  H.  R.  2767,  to  amend  Section  161  of  the 
Revised  Statutes  with  respect  to  the  authority  of  Federal  officers  and  agen¬ 
cies  to  withhold  information  and  limit  the  availability  of  records.  The 
purpose  of  this  legislation  is  to  make  clear  the  intent  of  Congress  that  Section 
of  the  Revised  Statutes  shall  not  be  cited  as  a  justification  for  failing 
to  disclose  information  which  should  be  made  public. 

In  its  consideration  of  this  legislation  the  Congress  has  recognized  that 
the  decision-making  and  investigative  processes  must  be  protected  It  is 
also  clear  from  the  legislative  history  of  the  bill  that  it  is  not  intended  to, 
and  indeed  could  not,  alter  the  existing  power  of  the  head  of  an  ExecutiveM 
department  to  keep  appropriate  information  or  papers  confidential  in  the 
pw>hc  interest.  This  power  in  the  Executive  Branch  is  inherent  under 
the  Constitution.  (Italics  supplied.) 

*  United  States  Senator,  State  of  Missouri.  For  biographical  sketch,  see  p.  v. 

fllwr  that'  RkTat  \2,  ngc  Stat'  547  <1958>'  This  5tatute  "inkes  d 

itnhorlu  iuoitlv.  fi  H'S'C'  8  22  (1952),  (Federal  Housekeeping  Statute),  dlflB 

(!'  a  k,Li  ***cut,ve  department  heads  to  withhold  information  from  the  public.  5  U.S.C.  §  22 

lit  toJ1  'ih^ *  Jlfvi1, u i  1,  lu,horlzed  prescribe  regulations,  not  inconsistent  with 

rlbulfan^ th.e  Cl°nduct  of  its  °niccrs  a"d  clerks,  the  dis- 
. i.  l  blJ,  nr”’  »nd  ,he  custody,  use,  and  preservation  of  the 

noordt,  plptn  ind  property  appertaining  to  it. 

ai»hhIlHU-*i»?lI!**'u0"»AC‘  to  ““ton  22  the  sentence:  'This  section  does  not  authorize 
Withholding  Information  from  tho  public  or  limiting  the  availability  of  records  to  the  public  " 

1  Mth  Cong.,  2d  Sets  3  (1958),  where  it  is  stated:  “Despite  the 

hv  nl,,<J  pUr|X>,e  01  KCt,on  1GI'  “  has  bee'>  openly  cited  in  recent 

?l”  ■  Aii/.-yM11'!?,  department!  and  agencies  as  authority  for  withholding  informa 

“0B  ,b®  PUT‘‘  *nd  limiting  the  availability  of  ireords  to  the  public. 

,.  Ihe  Committee  has  found  that  this  section  has  been  specifically  cited  as  such  authority  by 
the  following  executive  departments:  Department  of  Agriculture,  Department  of  Defense  ^Dt- 
Pm  'of?  °n  Inte,nor'  department  of  Justice,  Department  of  Labor,  Department  of  State,'  and 
Post  Office  Department  .  See  also  H.R.  Rep.  No.  1461,  85th  Cong.,  2d  Sess  (1958)  I 

frnm  udCPeh?ent  have  Cited  SCCtion  22  as  authority  to  withhold  information 

from  the  public  included  the  Civil  Service  Commission,  the  Federal  Mediation  and  Conciliation  I 
Service,  the  Housing  and  Home  Finance  Agency,  the  Interstate  Commerce  Commission,  and  1 
Smithsonian  Institute.  See  Hearings  before  the  Subcommittee  on  Constitutional  Rights  of  th, 
Senate  Committee  on  the  Judiciary,  85th  Cong.,  2d  Sess.,  pt.  1,  at  28  (1958).  5  ( 

•White  House  press  release,  August  12,  1958. 
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The  President  did  not  indicate  precisely  what  he  meant  by  “appropriate 
Information  or  papers,”  or  from  whom  such  information  or  papers  are  per¬ 
mitted  to  be  kept  "confidential,”  or  who  is  empowered  to  determine  what  is  "in 
|h«  public  interest,”  but  the  broad  nature  of  his  statement  lends  strong  support 
the  conclusion  that  he  completely  endorses  the  startling  and  dangerous  thesis 
advanced  by  the  Attorney  General  to  the  effect  that  the  President  and  the  heads 
$t  the  executive  departments,  and  all  those  in  the  Executive  Branch  to  whom 
they  delegate  it,  have  an  unlimited  power  to  withhold  from  both  the  Congress 
ind  the  public  any  information  or  papers  which  they  in  their  own  discretion 
(Uclde  should  be  withheld.4  This  power,  said  to  be  "inherent  under  the  Con- 
ttltution,”  is  referred  to  generally  as  the  "Executive  privilege.”  5 

Much  has  already  been  said  and  written  about  the  power  of  the  President 
sjftii  his  subordinates  in  the  Executive  Branch  of  the  government  to  withhold 
"iiormation  from  the  Congress.6  Considerably  less  attention  has  been  given  to 
j||*  power  of  the  President  and  his  subordinates  under  the  Constitution  to 
Withhold  information  from  the  public.  Yet,  it  is  this  latter  aspect  of  the 
tttbjeet  which  seems  to  present  the  more  vexing  constitutional  problems,  since 
Itiy  broad  "Executive  privilege”  to  withhold  information  from  the  public  must 
aptrite  in  direct  derogation  of  the  people’s  natural  and  constitutional  right  to 
Snow  what  the  government  is  doing  (or  not  doing,  as  the  case  may  be). 

It  is  the  purpose  of  this  article  to  explore  the  nature  and  basis  of  the 
people's  "right  to  know”  and  to  measure  against  it  the  so-called  “Executive 

Rrlvllege”  to  withhold  information  from  the  public.  In  this  way,  it  is  believed, 
II  'privilege”  can  best  be  seen  in  its  proper  constitutional  perspective,  and  its 
lllowable  scope  may  more  accurately  be  determined. 

The  People’s  Right  to  Know 

Freedom  of  information  about  governmental  affairs  is  an  inherent  and 
IMceiiary  part  of  our  political  system.  Ours  is  a  system  of  self-government— and 

•  The  doctrine  of  an  unlimited  “Executive  privilege”  to  withhold  information  from  the 

E  tigress  was  enunciated  by  the  present  Attorney  General  in  1956  when,  as  Deputy  Attorney 
nttril,  he  issued  a  102  page  mimeographed  “study”  entitled:  "Is  a  Congressional  Committee 
titled  to  Demand  and  Receive  Information  and  Papers  from  the  President  and  the  Heads 
ttf  Departments  Which  They  Deem  Confidential,  in  the  Public  Interest?"  See  Memorandums 
M  the  Attorney  General  Compiled  by  the  Subcommittee  on  Constitutional  Rights,  The  Power 
$j  pie  President  to  Withhold  Information  from  the  Congress  (Printed  for  the  use  of  the  Com¬ 
mittee  on  the  Judiciary,  1958).  In  this  "study",  which  bears  a  striking  resemblance  to  a  series 
«et  articles  published  in  the  Federal  Bar  Journal  seven  years  earlier  (see  Wolkinson,  Demands 
at  Congressional  Committees  for  Executive  Papers,  10  Fed.  B.  J.  103,  223,  319  (1949),  reprinted  in 
m  a  rings,  supra  note  2,  at  147-270),  the  Attorney  General  Said:  “.  .  .  The  rule  may  be  stated 
|hk|  the  President  and  heads  of  departments  are  not  bound  to  produce  papers  or  disclose  infor- 
DUtlon  communicated  to  them  where,  in  their  own  judgment,  the  disclosure  would,  on  public 
Mini  derations,  be  inexpedient."  (Memorandums,  supra,  at  70  ( Cf .  Wolkinson,  supra ,  at  348; 
<1  rings,  supra,  at  268.) )  This  doctrine  later  was  extended  by  the  Attorney  General  to  include 

81 1  It  holding  information  from  the  public  when  he  testified  before  the  Senate  Constitutional 
lihU  Subcommittee  on  March  6,  1958  ( Hearings ,  supra  note  2,  at  26-27),  and  in  a  letter 
Ml  Representative  George  Meader,  dated  March  14,  1958  (Id.  at  56-58). 

■See  Hearings,  supra  note  2,  passim. 

8  E.g.,  Wolkinson,  supra  note  2;  Bishop,  The  Executive’s  Right  of  Privacy:  An  Unresolved 
Cumlltutional  Question,  66  Yale  L.  J.  477  (1957):  Memorandums  of  the  Attorney  General, 
■  ■I  .  note  2;  Note,  43  Geo.  L.  J.  634  (1955);  Staff  of  Special  Subcomm.  on  Legislative  Over- 
.  ...  OI  House  Comm,  on  Interstate  and  Foreign  Commerce,  85th  Cong.  1st  Sess.,  Right 
Access  by  Special  Subcommittee  on  Legislative  Oversight  to  Civil  Aeronautics  Board  Files 
AND  Records  (Subcomm.  Print  1957);  Staff  of  House  Comm,  on  Government  Operations, 
IAtM  Cono.  2d  Sess.,  The  Rights  of  Congress  to  Obtain  Information  from  the  Executive  and 
HIOM  Other  Agencies  of  the  Federal  Government  (Comm.  Print  1956). 
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control  over  their  government,  and  who  in  1771  and  1779  ,c  *  ,,  g ,  r* 

st„?s  sis4  “  “Bbii>h  ** 

w„  r-™'  -  «*«*  i*-l 

logue  to  a  farce  or  a  tragedy,  or  perhaps  both  "  rwJi  ®  r  °f  ac9ulnn8  is  but  a  pro- 
Individual  Freedom  62-63  (1950)P  The  same  Dnim  in  Lasswell,  National  Security  and 
Organization  of  Society  17  (1922),  where  U  is^ed  “^^1°  ^NGELL'  THE  Press  and  the 
judge  the  conduct  of  their  government  to  decide  whelh  *  •?  Pe°P)e  are  to  be  in  a  position  to 
merits  of  public  policy  at  all;  if,  indeed  they  are  “  “Ildoin8  we"  or  *«■  to  decide  the 

they  must  have  facts  before  them  not  onlv  as  the  *rVe  tbe  caPacuy  for  sound  judgment, 

as  those  who  disagree  with  the  government  may  desfre  to’puT'them  '  haVC  them  pUt'  bUt  #> 

»  See  r  ANSON’  LAr  AND  CUSTOM  OF  THE  CoN5T'TUT'ON  158  el  seq.  (3rd  ed  1897) 

See  Grosjean  v.  American  Press  Co  297  us  938  norm  .  ,  09/l-  i 

attempts  by  the  English  government  to  tax’newspaperfa^d  a^ver,W  "  d,scussin8  various 

of  the  First  Amendment,  the  Supreme  Court  said  tat  947\-d"r5ne.r-t lseme/'t?  P,nor.  to  the  adoption 
multiplied  many  times;  but  the  foresroine  is  enoiLt,  7  j  Cltatlons  of  similar  import  might  be 
in  the  adoption  of  the  English  newspapfr  stamp 8tLx  andmtheStaxte0beyTd  Peradventure  that 
was  of  subordinate  concern;  and  that  the  dominant  and  .  n-  advertisements,  revenue 
curtail  the  opportunity  for  the  aa  uis  tion  of  knowledi  r'^"1"8  ai™  wa5  to  Prevent,  or 
governmental  affairs.  It  is  idle  to  sud£S£  that  tl  !!  g  by  the  people  in  respect  of  their 
for  a  century  of  time  have  waged,  aSP|hey  did  stubborn7  and  **7,  beSt  men  °f  England  would 
these  taxes  if  a  mere  matter  of  taxation  had  toTnvnl  S  precarious  warfare  against 
not  to  relieve  taxpayers  from  a  burden  but  to  ,*t„hr  l  V°  jC7  a,m  °l  t  ,e  struSS^e  runs 
people  to  full  information  in  respect  of  the  doines  o^misdni  t>rese™e  lt}e  right  of  the  English 
supplied).  1  1  e  ao,nSs  or  misdoings  of  their  government."  (Iuilics 

full  informadOTi,r”Ithe<CourMi?the  Grosfean  ras^ment'1  “?  P™  the  people's  • 

Massachusetts  legislation  to  tax  newwanm  mentioned  several  unsuccessful  attempts  by  the 
(at  248);  "The  framers of  the  First and  Wcnt  on  “  4 
then  had  continued  for  nearly  eighty  years  and  was  famdlar  with  the  English  struggle,  which 
years,  a.  the  end  of  which  time  isTu hnSed  in  a  L  tit  ahan  ^  B°  °n /“  •«>theTsixty-r.ve 
The  framers  were  likewise  familiar  with  the  then  ds  “  of.  the  obnoxious  taxes, 

occurrence  did  much  to  bring  about  the  adom?on  of  ,h^  eplsode;  and  while  that 

influence  must  have  come  from  the  English  experience.”  mendment  •  •  •  the  predominant 

Statements  by  some  of  those' who'took  part*  in  or<influenceTEthCONSTI'rUTION’  f)assim-  .(*952). 
and  the  Bill  of  Rights  are  illustrative  on  this  score  See  state* 1C  wr‘tmg  of  the  Constitution 
played  a  leading  role  in  writing  both  the  Constitution  and  *  7  James  Madison,  who 

penetrate  th^ whole  massif  foe  ptKiple/  'Quotedl'n  TeSssvreLi^'op/cih^tipra *0016* 7PCat 
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M«n  io  much  for  granted  that  it  was  deemed  unnecessary  to  include  it.11  Some 
§  ,he  express  terms  of  the  original  Constitution,  however,  demonstrate  an 
MVloni  intent  to  keep  secrecy  in  government  at  a  minimum;  and  by 'dear 
Ipllration  they  show  a  recognition  of  the  people’s  right  to  information  about 
pflr  government. 

The  Preamble  of  the  Constitution  reads,  in  part: 

We  the  People  of  the  United  States  ...  do  ordain  and  establish  this 

Constitution  for  the  United  States  of  America. 
jFh<*M  words  affirm  the  basic  principle  upon  which  our  government  was  founded, 
U,,  It  Is  the  people  who  are  sovereign  and  who  have  granted  the  Congress,  the 
E(Nldcnt,  and  the  Judiciary  their  powers  under  the  Constitution.12  Since, 

■  i,i,  r  our  theory  of  government,  sovereignty  resides  in  the  people,  it  logically 
Hi  necessarily  follows  that  the  people  have  a  right  to  know  what  the  govern- 
jjfnt— which  they  themselves  established— is  doing,  and  that  government  officials 
Ktlperly  may  interfere  with  the  free  exercise  of  that  right  only  to  the  extent 
Id  people  themselves  consent.  Thus,  while  it  is  not  mentioned,  the  people’s 
Pglll  to  know  is  an  implicit  part  of  the  Preamble  of  the  Constitution. 

Article  I,  section  5  (clause  3)  of  the  Constitution  contains  further  recog- 
■llim  and  protection  of  the  people’s  right  to  know.  That  section  provides: 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to 
1  lime  publish  the  same,  excepting  such  Parts  as  may  in  their  Judgment  require 

, Secrecy;  and  the  Yeas  and  Nays  of  the  Members  of  either  House  on  any 
p  question  shall,  at  the  Desire  of  one  fifth  of  those  Present,  be  ‘entered  on 
I  the  Journal.  .  .  . 

Ai  the  Supreme  Court  has  stated,  the  clear  purpose  of  this  provision  is 
Kfcl  Insure  publicity  to  the  proceedings  of  the  legislature,  and  a  correspondent 
Mnonsibility  of  the  members  to  their  respective  constituents.”13  Secrecy  in 
Pgllhltive  proceedings  is  permitted,  but,  it  is  important  to  note,  only  as  an 
Iffinion  to  a  general  requirement  of  full  disclosure. 
f  Finally,  in  Article  II,  section  3  of  the  Constitution  there  can  be  found 
liltllllonal  evidence  that  the  Founding  Fathers  recognized  the  right  of  the 
■faplc  to  know  about  the  activities  of  the  government.  That  section  reads; 

[The  President]  shall  from  time  to  time  give  to  the  Congress  Information 
r  of  the  State  of  the  Union.  .  .  . 


11  Cliafee,  supra  note  10,  at  3:  “The  Philadelphia  Convention  deliberately  refrained  from 
(tftWHlhK  any  bill  of  rights  in  their  document  because  they  thought  it  unnecessary.” 

••"The  words  'people  of  the  United  States'  and  'citizens'  are  synonomous  terms,  and 

I  Mil  thr  same  thing.  They  both  describe  the  political  body  who,  according  to  our  republican 
HllUllona,  form  the  sovereignty,  and  who  hold  the  power  and  conduct  the  Government 
rissigil  their  representatives.  They  are  what  we  familiarly  call  the  'sovereign  people,’  and 
Ilf  citizen  is  one  of  this  people,  and  a  constituent  member  of  this  sovereignty."  Scott  v. 
Htlltml  (The  Dred  Scott  Case),  19  How.  393,  404,  (1857).  Douclas,  The  Right  of  the  People 
Ifltt),  at  21,  says:  “The  compact  of  the  Constitution  is  a  compact  of  We  The  People,  The 
titanic  political  power  is  in  the  people.  They  can  alter,  revise,  or  undo  what  they  created 
*  lime  they  choose.  While  the  compact  lasts,  the  various  agencies  of  government  are  responsible 
dim  people.  The  people  elect  their  law-makers  and  their  Chief  Executive  for  limited  terms 
Mly  Those  who  exercise  authority  must  have  it  recurringly  renewed  at  the  hands  of  the 
Staple.  The  people  are,  indeed,  the  final  repository  of  all  power." 

is  Held  v.  Clark,  143  U.S.  649,  670  (1892),  quoting  1  Story  Constitution  5  840  (Sd  ed.  1858). 
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The  language  of  this  section  is  mandatory  and  imposes  on  the  President 
a  positive  duty  to  provide  information  to  the  Congress.14  Nothing  is  said  in 
this  section  about  the  President’s  giving  information  to  the  public,  but  this  omis¬ 
sion,  if  that  term  may  be  used  accurately,  would  seem  to  reinforce  the  conclusion 
that  the  right  to  know  was  so  much  taken  for  granted  by  the  Founding  Fathers 
that  it  was  not  deemed.  necessary  to  include  it  in  the  original  Constitution.15 
To  argue  otherwise,  it  would  seem,  would  be  to  say  that  since  the  Constitution 
does  not  specifically  require  it,  the  President  is  obliged  to  give  no  information 
to  the  public— a  position  which  even  the  most  ardent  advocates  of  the  "Execu¬ 
tive  privilege”  doctrine  do  not  take.18 

When  in  1791  the  Bill  of  Rights  was  added  to  the  Constitution,  whatever 
doubt  might  otherwise  have  existed  about  the  recognition  and  protection  of  the 
people’s  right  to  know  under  the  Constitution  was  removed.  Even  more  clearly 
than  the  original  Constitution,  the  Bill  of  Rights,  particularly  the  First  Amend¬ 
ment,  shows  a  recognition  of  the  right  to  know. 

The  First  Amendment  reads,  in  part: 

Congress  shall  make  no  law  .  .  .  abridging  the  freedom  of  speech,  or  of 

the  press  .  .  . 

Without  question  the  free  speech  and  press  clause  of  the  Bill  of  Rights  was 
intended  to  serve  as  a  guarantee  of  the  people’s  right  to  acquire  information 
about  the  activities  of  the  government.17  Implicit  in  its  terms  is  a  right  to 
knowledge,  including  knowledge  about  what  the  government  is  doing.18  James 
Madison,  who  played  a  leading  role  in  writing  the  amendment,  made  this  very 

14  In  the  discharge  of  this  duty,  the  President  customarily  has  sent  to  the  Congress  an 
annual  message,  and,  in  addition,  special  messages  as  he  has  deemed  them  necessary  or  desir¬ 
able.  See  The  Constitution  of  the  United  States,  Analysis  and  Interpretation,  S.  Doc.  No.  170, 
82d  Cong.,  2d  Sess.  462  (1953). 

11  See  notes  8,  9,  10,  supra. 

l“  E.g.,  Hearings  before  the  Subcommittee  on  Constitutional  Rights  of  the  Senate  Com¬ 
mittee  on  the  Judiciary,  85th  Cong.,  2d.  Sess.,  pt  1  at  5  (1958)  where  Attorney  General  Rogers, 
a  leading  exponent  of  the  Executive  privilege  doctrine,  testified:  "With  reference  to  the  right 
of  the  public  to  know  generally  as  distinguished  from  the  legislative  branch,  it  seems  to  me 
that  there  are  four  principles  which  it  is  well  to  keep  in  mind: 

”  1  While  the  people  are  entitled  to  the  fullest  disclosure  possible,  this  right  like  freedom  I 
©I  -I"  *  *  b  or  press,  is  not  absolute  or  without  limitations.  Disclosure  must  always  be  consistent 
wttn  the  national  security  and  the  public  interest. 

Ill  recognising  a  right  to  withhold  information,  the  approach  must  be  not  how  much 
Mft  legitimately  b-  withheld,  but  rather  how  little  must  necessarily  be  withheld.  We  injure  no 
©Hi  but  OUltfllVM  if  we  do  not  make  thoughtful  judgments  in  the  classification  process. 

"I,  A  •M'TtnilUttioit  that  certain  information  should  be  withheld  must  be  premised  upon 
¥1114  ftMOItl  'l  td  ditch  ■••Ur®  should  promptly  be  made  when  it  appears  that  the  factors  justi¬ 
fying  nondlMloiurt  m  longer  pertain. 

4«  M©miiNlo«urt  »  ftH  never  be  justified  as  a  means  of  covering  mistakes,  avoiding  em- 
m  for  political  personal  or  pecuniary  reasons."  JH 

lf  Set  Oroslean  V,  American  PreM  Co„  297  U.S.  233,  250  (1936).  "The  predominant  purpose 
of  ti>G  fTftnt  of  Immunity  here  invoked  was  to  preserve  an  untrammeled  press  as  a  vital  source 
ef  public  information  .  ,  ,  sine®  informed  public  opinion  is  the  most  potent  of  all  restraints 
upon  misgovernmeru,  the  suppression  or  abridgment  of  the  publicity  afforded  by  a  free  press 
cannot  be  regarded  otherwise  than  with  grave  concern.” 

‘"That  a  right  need  not  be  mentioned  specifically  in  the  Constitution  to  be  considered  a 
constitutional  right  and  to  be  protected  as  such  is  demonstrated  by  the  treatment  afforded 
recently  by  the  Supreme  Court  to  the  "right  to  travel.”  See  Kent  v.  Dulles,  357  U.S.  116  (1958), 
where  a  majority  of  the  Court  held  that  the  right  to  travel  is  a  constitutional  right  which 
"is  part  of  the  ‘liberty'  of  which  the  citizen  cannot  be  deprived  without  the  due  process  of  law 
of  the  Fifth  Amendment.” 
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|0jnt  shortly  after  the  First  Amendment  was  adopted  when  he  said  with  ref- 
■  no  to  it:  .  .  the  right  of  freely  examining  public  characters  and  measures, 
Ulti  of  free  communication  thereon,  is  the  only  effective  guardian  of  every 
iiu  r  right.”19  Judge  Cooley  expressed  the  same  thought  many  years  later  when 
j|f  mid  in  his  classic  work  on  the  Constitution:20 

'Fhe  evils  to  be  prevented  [by  the  First  Amendment]  were  not  the  censor¬ 
ship  of  the  press  merely,  but  any  action  of  the  government  by  means  of 
which  it  might  prevent  such  free  and  general  discussion  of  public  matters 
as  seems  absolutely  essential  to  prepare  the  people  for  an  intelligent  exer- 
■|  rise  of  their  rights  as  citizens. 

■  The  Supreme  Court  has  yet  to  recognize  explicitly  the  “right  to  know” 
||  R  constitutional  right,  but  the  Court  has  given  strong  indication  that  it  deems 
|Udl  a  right  to  exist,  both  as  a  natural  right  protected  by  the  Ninth  Amend- 

flllt81  and  as  a  constitutional  right  protected  by  the  First  Amendment.22  In 
tot  jean  v.  American  Press  Co.,23  where  the  scope  of  the  protection  afforded 
I  the  First  Amendment  was  in  issue,  the  Court  took  occasion  to  refer  to  the 
Jltury-long  struggle  of  the  English  people  “to  establish  and  preserve  the  right 
,  to  full  information  in  respect  of  the  doings  or  misdoings  of  their  g overn- 
0nt,"2t  (Italics  added.)  and  concluded  that  the  predominant  influence  which 
ught  about  the  adoption  of  the  First  Amendment  must  have  come  from 
il  English  experience.  The  Court  referred  also  to  the  natural  rights  of  the 
lllbcrs  of  an  organized  society,  united  for  their  common  good,  to  impart  and 
v|idre  information  about  their  common  interests,”25  and  stated  that  .  .  .  the 
gjffdominant  purpose  of  [the  free  speech  and  press  clause  of  the  First  Amend- 
■  plht]  was  to  preserve  an  untrammeled  press  as  a  vital  source  of  public  infor- 
■■lllon."20  The  Court  added  that  "since  informed  public  opinion  is  the  most 
l$8t«nt  of  all  restraints  upon  misgovernment,  the  suppression  or  abridgment  of 
m  publicity  afforded  by  a  free  press  cannot  be  regarded  otherwise  than  with 
‘  Hive  concern.”27 

From  these  words,  it  seems  only  reasonable  to  conclude  that  if  faced  with 
I IM  precise  issue,  the  Supreme  Court  would  recognize  the  right  to  know  as 
.  fight  which  is  within  the  protection  of  the  First  Amendment  as  well  as 
©•  Ninth.28 

The  broad  scope  of  protection  which  the  Court  probably  would  afford 
H  (he  right  to  know  as  part  of  the  free  speech  and  press  guarantee  of  the  First 
(j^Btndment  is  indicated  by  the  "preferred  position”  doctrine  enunciated  by 

■  ■ 

16  6  Writings  of  James  Madison  398  (1906). 

••  2  Cooley,  Constitutional  Limitations  886  (8th  ed.  1927). 

it  U.S.  Const.  Amend.  IX:  "The  enumeration  in  the  Constitution,  of  certain  rights,  shall 
jtet  he  construed  to  deny  or  disparage  others  retained  by  the  people." 

For  a  collection  and  discussion  o£  various  cases  in  point,  see  Note,  Access  to  Official  In- 
i  : . -Oiiion:  A  Neglected  Constitutional  Right,  27  Ind.  L,  J.  209  (1951). 

••297  U.S.  233  (1946). 

'‘/d,  at  247. 

■  ••  Id  at  243. 

••  Id.  at  250. 

•'Ibid. 

••For  further  discussion  of  this  point,  see  Parks,  The  Open  Government  Principle:  Apply- 
|d|  the  Right  to  Know  under  the  Constitution ,  26  Geo,  Wash  L.  Rev.  1  (1957). 
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the  Supreme  Court  in  recent  years  respecting  First  Amendment  rights.29  Under 
that  doctrine,  freedom  of  speech  and  press  has  been  held  to  occupy  a  “pre¬ 
ferred  position”  in  the  scale  of  constitutional  values,  so  that  laws  restricting 
those  rights  are  not  afforded  the  presumption  of  constitutionality  traditionally 
given  other  legislation.30  Before  such  laws  are  to  be  held  valid  a  clear  and 
present  danger  must  be  shown.31  In  the  light  of  this  doctrine  respecting  First 
Amendment  rights,  it  is  to  be  expected  that  the  people’s  right  to  know  would 
be  afforded  a  preferred  position,  and  that  any  law  or  other  governmental 
action  impinging  on  that  right  would  have  to  meet  the  clear  and  present 
danger  test  before  being  held  valid. 

The  “Executive  Privilege”  to  Withhold  Information 

Having  preliminarily  explored  and  determined  the  nature  and  scope  of 
the  people’s  constitutional  right  to  know,  we  may  now  properly  consider  the 
nature  and  scope  of  the  “Executive  privilege”  under  the  Constitution  to  withl 
hold  information  from  the  people.  As  indicated  above,  only  in  this  way  <,  i  n 
the  privilege  be  seen  in  its  correct  constitutional  perspective.  The  reason  Tor 
this  becomes  clear  if  we  hark  back  to  the  basic  principle  expressed  in  the 
Preamble  of  the  Constitution,  that  it  is  the  people  who  are  sovereign,  and 
the  various  branches  of  the  government  possess  only  those  powers  which  the 
people  have  given  them  in  the  Constitution,  either  expressly  or  by  implica¬ 
tion.32  Once  this  principle  is  accepted— and  it  forms  the  cornerstone  on  winch 
our  government  is  built— the  scope  of  any  Executive  power  under  the  Con¬ 
stitution,  including  any  “privilege”  to  withhold  information  from  the  public, 
obviously  must  be  determined  in  the  light  of  all  the  rights  and  privileges  the 
people  have  reserved  to  themselves  or  provided  protection  for  in  the  Consti¬ 
tution,  including  the  right  to  know. 

Before  turning  to  a  consideration  of  the  constitutional  basis  for  the  Exec¬ 
utive  privilege  to  withhold  information  from  the  public,  however,  it  should 
be  useful  to  note, — and  thus,  perhaps,  to  eliminate— one  common  source  of 
confusion  concerning  the  Executive  privilege  doctrine.  Proponents  of  the 
Executive  privilege  frequently  cite  the  constitutional  doctrine  of  separation 
of  powers  to  support  the  alleged  power  of  the  President  and  his  subordinates 
to  withhold  information  from  both  the  Congress  and  the  public.33  Without 

S*<  Thom*!  v,  Collins,  323  U.S.  516  (1945);  Thornhill  v.  Alabama,  310  U.S.  88  (1940); 
C-nlw.11  V,  Connecticut,  810  U.S,  296  (1940).  See  also  Mason,  The  Core  of  Free  Government, 
>*>*•40:  Mr.  Juiltct  Stone  and  "Preferred  Freedoms,"  65  Yale  L.  J.  597  (1956),  passim. 

"/bid,  U*  *1*0,  Won  Virginia  State  Board  of  Education  v.  Barnette,  319  U.S.  624  (19411 

« ibid.  • ; 

11  Sm  not*  IS,  supra. 

1.  lineal  of  tilt  initmcei  in  which  an  “executive  privilege”  has  been  said  to  exist  with 
r«g»rtl  to  both  the  Congress  and  the  public,  and  such  executive  privilege  has  been  said  to  be 
bawd  on  the  separation  of  powei  doctrine,  is  a  letter  from  the  Attorney  General  to  Repre¬ 
sentative  George  Meader,  dated  March  14,  1958.  See  Hearings  before  the  Subcommittee  on 
Constitutional  Rights  of  the  Senate  Committee  on  the  Judiciary,  85th  Cong.,  2d  Sess.,  pt.  1  at 
56-58  (1958).  In  his  letter,  the  Attorney  General  said:  "You  will  notice  in  my  statement 
|  before  the  subcommittee]  that  I  gave  full  recognition  to  the  existence  of  like  legislative  and 
judicial  privileges  based  fundamentally  on  the  constitutional  separation  of  powers  as  is  the 
executive  piivilege,  then  went  on  to  say,  .  .  You  might  consider  the  consequences  if  such 
executive,  legislative,  or  judicial  privileges  did  not  exist,  if  the  executive  could  not  assert  unde i 
the  Constitution  a  privilege  against  unrestricted  legislative  and  public  inquiry." 
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■  lltrmpting  to  pass  judgment  on  the  ultimate  merit  of  this  proposition  as  it 
I  implies  to  withholding  information  from  Congress,  it  can  be  said  that  as  it 
;  |l  applied  to  the  Congress  such  an  argument  has  at  least  some  plausibility. 

I  However,  to  invoke  the  separation  of  powers  of  doctrine  to  support  any  priv- 

■  Hruv  of  the  President  to  withhold  information  from  the  public  would  clearly 

■  linn  to  be  erroneous,  since  that  doctrine  deals  with  the  relationship  among 
B  (hr  legislative,  executive  and  judicial  branches  of  the  government,  and  not 

■  itlti  relationship  between  the  people  and  the  governmnt.34  To  whatever  ex- 

||ym  any  Executive  privilege  to  withhold  information  exists  vis-a-vis  the  public, 
must  be  founded  on  some  other  constitutional  principle  or  authority. 
Nowhere  in  the  Constitution  is  the  President  expressly  given  power  to 
■  withhold  information  from  the  people.  That  such  a  constitutional  power 
Btniut  exist  in  certain  circumstances,  however,  cannot  realistically  be  denied. 
B  Under  Article  II  of  the  Constitution,  the  President  is  vested  with  the 
BfHecutive  power,  and  he  not  only  is  given  the  duty  “to  take  care  that  the  laws 
■  INI  faithfully  executed”  (with  discretion  as  to  how  he  discharges  that  duty), 
Bfegt  h  made  the  Commander  in  Chief  of  the  Armed  Forces,  and  given  various 

IUllirr  powers,  both  express  and  implied,  including  the  exclusive^  power  to 
fVprcscnt  the  United  States  with  regard  to  other  nations.  It  is  inescapable 
llltll  the  proper  and  effective  exercise  of  some  of  the  powers  and  duties  given 
the  President  under  the  Constitution  requires  secrecy  under  certain  circum- 
BlUlxcs.  To  the  extent  that  this  is  so,  it  would  seem  that  the  Constitution  by 
■  HlirsHary  implication  gives  the  President  power  in  certain  cases  to  withhold 
nation  from  the  public.35 

Probably  the  best  example  of  a  constitutional  power  of  the  President 
B„l(  fMuiilv  involving  some  secrecy  for  its  effective  exercise  is  his  power  in  the 

Ilfltl  of  foreign  affairs.  It  is  easy  to  imagine  the  harm  that  could  result  to 
(he  nation  as  a  whole  if  everything  the  President  and  his  representatives  did 
laid  in  conducting  our  foreign  affairs  was  done  in  public. 

The  Supreme  Court  already  has  recognized  a  need  for  secrecy  in  the 
(ttflihut  of  foreign  affairs,  and  has  indicated  that  it  recognizes  a  constitutional 
wer  in  the  President  to  withhold  information  pertaining  to  such  matters 
llll  both  the  Congress  and  the  public,  where  the  national  interest  demands 
||,»*  The  Court  has  said,  in  the  Curtiss -Wright  case:  31 

In  this  vast  external  realm  [of  foreign  affairs],  with  its  important,  com¬ 
plicated,  delicate  and  manifold  problems,  the  President  alone  has  the 
power  to  speak  or  listen  as  a  representative  of  the  nation.  He  makes 

I  treaties  with  the  advice  and  consent  of  the  Senate;  but  he  alone  nego- 

*'  NrtMilso,  United  States  v.  Reynolds,  345  U.S.  1  (1953),  where  the  Supreme  Court  declined 
|H  iiim  oil  the  argument  advanced  on  behalf  of  the  Government  that  there,  is  an  inherent 
fglHtllve  power  to  suppress  documents  which  is  protected  in  the  constitutional  system  of 
Hhinlltin  of  power.  . 

•»  Cur  a  discussion  of  the  separation  of  power  doctrine  and  its  functions,  in  our  scheme 
government,  see  O’Donoghue  v.  United  States,  289  U.S.  516  (1933). 

••  The  Supreme  Court  has  held  on  several  occasions  that  the  general  language  of  Article 
U  nl  the  Constitution  was  tailored  to  give  the  President  broad  executive  powers  to  perform  his 
{•lllllttlliiinal  duties.  See  Myers  v.  United  States,  272  U.S.  52  (1926);  United  States  v,  Curtiss- 
^_|Ptlgitl  Export  Corp.,  299  U.  S.  304  (1936). 

■  United  States  v.  Curtiss-Wright  Export  Corp.,  299  U.S.  304  (1936). 

B  "  at  319. 
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tiates.  Into  the  field  of  negotiation  the  Senate  cannot  intrude;  and  Con¬ 
gress  itself  is  powerless  to  invade  it.  .  .  .  The  Senate  Committee  on  Foreign 
Relations  at  a  very  early  day  in  our  history  (February  15,  1816),  reported 
to  the  Senate,  among  other  things,  as  follows: 

“The  President  is  the  constitutional  representative  of  the  United  States 
with  regard  to  foreign  nations.  He  manages  our  concerns  with  foreign 
nations  and  must  necessarily  be  most  competent  to  determine  when,  how 
and  upon  what  subjects  negotiation  may  be  urged  with  the  greatest  pros¬ 
pect  of  success.  For  his  conduct  he  is  responsible  to  the  Constitution. 
The  committee  consider  this  responsibility  the  surest  pledge  for  the 
faithful  discharge  of  his  duty.  They  think  the  interference  of  the  Senate 
in  the  direction  of  foreign  negotiations  calculated  to  diminish  that  re¬ 
sponsibility  and  thereby  to  impair  the  best  security  for  the  national 
safety.  The  nature  of  transactions  with  foreign  nations,  moreover,  requires 
caution  and  unity  of  design,  and  their  success  frequently  depends  on 
secrecy  and  dispatch.”  U.S.  Senate,  Reports,  Committee  on  Foreign  Re¬ 
lations,  Vol.  8,  p.  24. 

It  is  important  to  bear  in  mind  that  we  are  here  dealing  not  alone 
with  an  authority  vested  in  the  President  by  an  exertion  of  legislative 
power,  but  with  such  an  authority  plus  the  very  delicate  plenary  and 
exclusive  power  of  the  President  as  the  sole  organ  of  the  Federal  govern¬ 
ment  in  the  field  of  international  relations— a  power  which  does  not  re¬ 
quire  as  a  basis  for  its  exercise  an  act  of  Congress,  but  which,  of  course, 
like  every  other  governmental  power,  must  be  exercised  in  subordination 
to  the  applicable  provisions  of  the  Constitution  .  .  .  Moreover,  he,  not 
Congress,  has  the  better  opportunity  of  knowing  the  conditions  which 
prevail  in  foreign  countries,  and  especially  is  this  true  in  time  of  war. 
He  has  his  confidential  sources  of  information.  He  has  his  agents  in  the 
form  of  diplomatic,  consular  and  other  officials.  Secrecy  in  respect  of 
information  gathered  by  them  may  be  highly  necessary,  and  the  prema¬ 
ture  disclosure  of  its  productive  of  harmful  results.  Indeed,  so  clearly  is 
this  true  that  the  first  President  refused  to  accede  to  a  request  to  lay 
before  the  House  of  Representatives  the  instructions,  correspondence  and 
documents  relating  to  the  negotiations  of  the  Jay  Treaty— a  refusal  the 
'vitdotn  of  which  was  recognized  by  the  House  itself  and  has  never  since 
been  doubted.  In  hit  reply  to  the  request,  President  Washington  said: 

'The  nature  of  foreign  negotiations  requires  caution,  and  their  success 
must  often  depend  on  secrecy;  and  even  when  brought  to  a  conclusion 
#  full  disclosure  of  all  the  measures,  demands,  or  eventual  concessions 
Which  easy  have  been  proposed  or  contemplated  would  be  extremely 
impolitic;  for  this  might  have  a  pernicious  influence  on  future  negotia¬ 
tions,  or  produce  immediate  inconveniences,  perhaps  danger  and  mischief, 
in  relation  to  other  powers.  The  necessity  of  such  caution  and  secrecy 
was  one  cogent  reason  for  vesting  the  power  of  making  treaties  in  the 
President,  with  the  advice  and  consent  of  the  Senate,  the  principle  on 
which  that  body  was  formed  confining  it  to  a  small  number  of  members. 
7  o  admit,  then,  a  right  in  the  House  of  Representatives  to  demand  and 
to  have  as  a  matter  of  course  all  papers  respecting  a  negotiation  with  a 
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foreign  power  would  be  to  establish  a  dangerous  precedent.”  1  Messages 
and  Papers  of  the  Presidents,  p.  194. 

The  marked  difference  between  foreign  affairs  and  domestic  affairs  in 
this  respect  is  recognized  by  both  Houses  of  Congress  in  the  very  form 
of  their  requistions  for  information  from  the  executive  departments.  In 
the  case  of  every  department  except  the  Department  of  State,  the  resolu¬ 
tion  directs  the  official  to  furnish  the  information.  In  the  case  of  the 
State  Department,  dealing  with  foreign  affairs,  the  President  is  requested 
to  furnish  the  information  ‘if  not  incompatible  with  the  public  interest. 
A  statement  that  to  furnish  the  information  is  not  compatible  with  the 
public  interest  rarely,  if  ever,  is  questioned. 

These  words  by  the  Supreme  Court  seem  clearly  to  give  judicial  sanction 
}  In  the  doctrine  of  "Executive  privilege”  as  a  doctrine  of  necessity  in  the  field 
if  foreign  affairs,  both  as  to  the  Congress  and  the  public.  The  power  to  with¬ 
hold  information  apparently  is  viewed  as  a  necessary  incident  to  the  “very 
jfllcate  plenary  and  exclusive  power  of  the  President”  to  conduct  foreign 
iflitlra. 

The  need  for  secrecy  thus  acknowledged  to  exist  in  the  conduct  of  foreign 
iffllrs,  and  the  constitutional  power  to  withhold  information  implied  there- 
ffOm,  undoubtedly  pertain  also  to  some  other  powers  and  duties  given  the 
President  under  the  Constitution.  Among  these,  for  example,  would  be  cer- 
m!n  powers  and  duties  of  the  President  as  Commander  in  Chief  of  the  Armed 
Forces.  Clearly  to  perform  his  wartime  duties  as  Commander  in  Chief  prop- 
tfly,  even  in  the  absence  of  legislation  by  the  Congress,  the  President  must 
II  times  act  in  secret  and  at  least  temporarily  withhold  information  from  the 
jWbllc.  The  safety  of  the  nation  would  demand  this.38 


••An  illustrative  example  is  presented  in  Totten  v.  United  States,  92  U.S.  105  (*876). 

i  |,#IC  the  Court  said,  with  regard  to  a  contract  made  between  President  Lincoln  and  the 

iJlitttlff  whereby  the  plaintiff  had  acted  as  a  secret  agent  for  the  President  during  the  Civil  War 

lit  106): 

“We  have  no  difficulty  as  to  the  authority  of  the  President  in  the  matter.  He  was 
undoubtedly  authorized  during  the  war,  as  commander-in-chief  of  the  armies  of  the  United 
States,  to  employ  secret  agents  to  enter  the  rebel  lines  and  obtain  information  respecting  the 
itrength,  resources,  and  movements  of  the  enemy;  and  contracts  to  compensate  such  agents 
lire  so  far  binding  upon  the  government  as  to  render  it  lawful  for  the  President  to  direct 
payment  of  the  amount  stipulated  out  of  the  contingent  fund  under  his  control.  Our  objec¬ 
tion  is  not  to  the  contract,  but  to  the  action  upon  it  in  the  Court  of  Claims,  rhe  service 
utlpulated  by  the  contract  was  a  secret  service;  the  information  sought  was  to  be  obtained 
clandestinely,  and  was  to  be  communicated  privately;  the  employment  and  the  service 
were  to  be  equally  concealed.  Both  employer  and  agent  must  have  understood  that  the 
llpa  of  the  other  were  to  be  forever  sealed  respecting  the  relation  of  either  to  the  mattci. 
Train  condition  of  the  engagement  was  implied  from  the  nature  of  the  employment,  and  is 
Implied  in  all  secret  employments  of  the  government  in  time  of  war,  or  upon  matters 
affecting  our  foreign  relations,  where  a  disclosure  of  the  service  might  compromise  or 
embarrass  our  government  in  its  public  duties,  or  endanger  the  person  or  injure  the 
character  of  the  agent.  If  upon  contracts  of  such  a  nature  an  action  against  the  government 
could  be  maintained  in  the  Court  of  Claims,  whenever  an  agent  should  deem  himself 
entitled  to  greater  or  different  compensation  than  that  awarded  to  him,  the  whole  service 
in  any  case,  and  the  manner  of  its  discharge,  with  the  details  of  dealings  with  individuals 
Slid  officers,  might  be  exposed,  to  the  serious  detriment  of  the  public,  A  secret  service,  with 
liability  to  publicity  in  this  way,  would  be  impossible;  and,  as  such  services  are  sometimes 
Indispensable  to  the  government,  its  agents  in  those  services  must  look  for  their  compensa 
Lion  in  the  contingent  fund  of  the  department  employing  them,  and  to  such  allowances 
from  it  as  those  who  dispense  that  fund  may  award.  The  secrecy  which  such  contracts 
Impose  precludes  any  action  for  their  enforcement  .  . 
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”  Supra  note  4. 

*“  Supra  note  36  at  320. 
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fight  to  know  and  the  requirements  of  the  nation’s  safety  the  desirable  balance 
filmed  to  by  Patrick  Henry  during  the  debates  prior  to  the  adoption  of  the 
>  aiulilution,  when  he  said:41 


i 


The  liberties  of  a  people  never  were,  nor  ever  will  be,  secure,  when 
the  transactions  of  their  rulers  may  be  concealed  from  them  ...  I  am 
not  an  advocate  for  divulging  indiscriminately  all  the  operations  of  gov¬ 
ernment,  though  the  practice  of  our  ancestors,  in  some  degree,  justifies 
It.  Such  transactions  as  relate  to  military  operations  or  affairs  of  great 
consequence,  the  immediate  promulgation  of  which  might  defeat  the 
Interests  of  the  community,  I  would  not  wish  to  be  published,  till  the 
end  which  required  their  secrecy  should  have  been  effected.  But  to  cover 
with  the  veil  of  secrecy  the  common  routine  of  business,  is  an  abomination 
in  the  eyes  of  every  intelligent  man.  .  .  . 


11  ,1  FI  Hot’s  Debates  170  (1787). 
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the  right  to  know  and  enforcement  problems 

IN  A  REGULATORY  AGENCY 
Daniel  J.  McCauley,  Jr.  * 

^  statutory  Provision  which  has  been  the  principal  subject  of  interest 

Stat  S TfiTngvS6!  Th-  °f  thC  proponcnts  of  the  PuWic’S  right  to  know  is  Rev. 
branch  if  the  r  }'  Pr°™  applies  to  the  departments  in  the  executive 

branch  of  the  Government.  It  does  not  apply  to  boards  and  agencies  which  are 

department-2  rev-stat-  §  iei'  « 

‘  The  head  of  each  department  is  authorized  to  prescribe  regulations 
du  “r  WIth.)a7’for  the  government  of  his  department,8  the  con- 
°f  T  2  an:‘  clerks-  the  distribution  and  performance  of  its  busi- 

amendatory  sentence,  which  likely  is  the  most  brief  enactment  of  the 

ofher  Wnu8’  18  aPt  t0cbu  thC  SUbj6Ct  °f  m°re  comment  per  word  than  any 
other  legislative  action  of  that  Congress.  Within  seven  days  after  the  enactment 

of  the  amendment,  Hon.  John  E.  Moss  of  California,  one  of  the  lead W  &,n 
gressional  proponents  of  the  right  to  know,  inserted  in  the  Congressional  Rc, 

bllH  TlmTr^d  “  ““  made  the  Resident  when^^dte 

bill.  The  President,  in  commenting  on  the  amendment,  stated  that  it  was  clc  u 

SJ t'S1*:1 ,he  Wu  •  .  ■  to  it  ii  no,  imendri™.  t;,l 
men  I  e  ’  alter.the  existlr,g  power  of  the  head  of  an  executive  depart 
interest^’  The  pPrPr°,pnate  mfor,mfon  °r  papers  confidential  in  the  public 
ili  .  f  ?  Presldent  concluded  these  remarks  by  adding:  “This  power  in 
the  executive  branch  is  inherent  under  the  Constitution  ”=  P 

'■  any  such  Constitutional  Privilege  it  is  reserved  to  the  President 


0'n*r*‘  C°Un,e1'  SeCUrUle'  and  Exchange  Commission.  For  biographical 

'*  u.s.c,  m  (i9si). 

(1911)’ “  °M  Arr'Y  GlN'  82  (‘898);  26  O'”  Arr'v  Gen.  209  (1907);  29  Ors.  Arr'v  Gen.  L 

72  Stat.  547  (1958)  "liv/an  orbrinallv i  161  Au?ust  12,  1958,  as  Public  Law  85-®l!l 
Hon.  John  E.  Moss  of  California.  X  ntroduced  as  H  R-  2767  85th  Cong.,  2d  Sess.  (1958)  by 

remarks^^ngressman  Moss^introducetian'^nalvs'  C°i1®5essnia.n  Moss).  In  addition  to  his  „w„ 
counsel  for  the  Americ^"t^of^ L-  <■'  «•«. 
tssue  of  the  Bulletin  of  The  American  SocFety  of  Newspaper  Editors  "*  the  Au«'"" 

•  Ibid. 
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e  and  does  not  devolve  upon  his  subordinates.6  Specifically,  however,  on 
question  of  the  relationship  between  the  amendment  and  Executive  Priv- 
Congressman  Moss  acknowledged  in  his  remarks  that:  .  .  the  legislation 

absolutely  nothing  to  do  with  that  particular  issue  .  .  .” 

The  question  of  what  information  should  be  available  to  the  Congress 
P  (lie  representative  of  the  people  is  one  separate  and  apart  from  the  problem 
B  wlmt  information  in  government  files  should  be  available  to  litigants  in 
■HU  cases.  It  is  the  latter  problem  to  which  this  article  will  be  addressed. 
However,  some  general  observations  on  the  former  question  are  appropriate  in 
H|W  of  some  recent  developments  in  the  activities  of  at  least  one  subcommittee. 
I  Nome  observers  were  of  the  opinion  that  the  groundwork  for  a  possible 
pirt  test  of  the  validity  of  Executive  (or  agency)  Privilege  was  being  laid  during 
ytji  flays  prior  to  the  opening  of  the  Second  Session  of  the  85th  Congress.  In 
■lllcmber,  1957,  investigators  of  the  Special  Subcommittee  on  Legislative  Over- 
■fht  of  the  House  Committee  on  Interstate  and  Foreign  Commerce7  began 
bimlning  the  files  of  various  independent  federal  regulatory  agencies.8  It 
■W  not  long  before  there  was  a  conflict  of  opinion  between  some  of  the  agencies, 
■I  the  one  hand,  and  personnel  of  the  subcommittee  on  the  other,  as  to  the 
bj-th  to  which  subcommittee  investigators  were  entitled  to  probe.  The  first 
i  n  conflict  developed  with  the  Civil  Aeronautics  Board  early  in  October, 
1)17,  The  CAB  issued  written  instructions  to  its  employees  with  respect  to 
■f  manner  of  handling  various  types  of  inquiries  by  subcommittee  investi- 
pton.  The  CAB  was  called  before  the  Subcommittee  to  account  for  the  action 
Mlldi  it  had  taken. 

A»  the  hearing  opened  on  October  17,  1957,  there  was  distributed  a  Mem- 
binilum  of  Law  which  the  committee  staff  had  prepared,  consisting  of  61 
Mntcd  pages,  supplemented  by  a  20-page  appendix.8  However,  the  full  Subcom¬ 
mittee  avoided  joining  issue  with  the  CAB  at  the  hearing  on  the  legal  question 
B  forcing  disclosure  of  everything  in  CAB  files.  Near  the  end  of  the  hearing 
U  atmosphere  of  harmonious  understanding  developed  between  the  members 
1  the  Subcommittee  and  the  CAB  and  the  hearing  concluded  on  that  note, 
rhirealtcr,  neither  the  agencies  nor  the  Subcommittee  disturbed  the  under- 
tamllngs  which  were  reached  by  negotiation. 

The  stage  had  been  set  for  a  test  of  the  privilege  question,  but  it  was 
Ovioui  that  the  full  Subcommittee  preferred  to  avoid  a  head-on  clash.  The 

P““lhor  believes  it  reasonable  to  predict,  however,  that  it  will  not  be  long  before 
[»H»  are  made  in  the  Congress  to  enact  legislation  tending  to  whittle  down 


fc,ll)ld.  Mr.  Moss  stated;  “If  any  Constitutional  ‘privilege’  exists  to  keep  secret  the  facts  of 
till) merit  it  is  certainly  granted  only  to  the  President  himself  and  certainly  not  to  his 
Rullltees,  heading  offices  which  are  not  even  mentioned  in  the  Constitution.” 

T  '  The  original  Chairman  of  the  Special  Subcommittee  on  Legislative  Oversight  was  Hon. 
K’Mvrimil  M.  Moulder  of  Missouri.  He  was  succeeded  by  the  Chairman  of  the  Parent  Committee, 
J| IP)  Orcn  Harris  of  Arkansas. 

■L  1  The  inquiry  by  the  Subcommittee  has  been  restricted  to  the  “big  six”  agencies— Interstate 
Hpmmttrce  Commission,  Federal  Trade  Commission,  Federal  Power  Commission,  Federal  Com- 
HflUliinttlons  Commission,  Civil  Aeronautics  Board,  and  Securities  and  Exchange  Commission. 
•  Subcommittee  print.  Memorandum  of  Law,  “ Right  of  Access  by  Special  Subcommittee  on 
Oversight  to  Civil  Aeronautics  Board  Files  and  Records,"  85th  Cong.,  1st  Sess., 
■UfiNl  October  17,  1957  (97734).  The  CAB  instructions  to  its  employees  appear  at  pages  64  and 
nf  the  Memorandum. 
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or  eradicate  the  concept  of  Executive  Privilege.  It  seems  a  safe  surmise  that 
President  Eisenhower’s  comment  upon  signing  this  bill  was  intended  to  give 
notice  that  he  will  be  alert  to  any  future  attempt  to  encroach  upon  the  Ex« 
tive  Privilege,  which,  incidentally,  he  has  asserted  on  several  occasions.10  S 
While  other  papers  in  this  symposium  may  explore  more  fully  the  question 
o  Executive  Privilege,  we  prefer  to  limit  this  discussion  to  an  examination  of 
the  problem  which  the  right  to  know  theory  presents  to  departments  and  agenciei 
which  perform  enforcement  functions. 

Although  it  tends  to  beg  the  question  to  urge  that  law  enforcement  cannot 
be  carried  on  effectively  "in  a  goldfish  bowl",  it  is  just  as  simple  as  that  Al 
a  consequence  departments  and  agencies  of  the  Federal  Government  long  have 
resisted  the  efforts  on  the  part  of  “outsiders”  to  penetrate  the  confidentiality 
o  the  Government  s  investigative  files.  It  is  our  purpose  to  comment  on  some 
or  the  successes  and  some  of  the  failures  in  this  area.  V ^ 

Federal  Privilege  Against  State  Encroachment 
In  the  leading  case  of  Boske  v.  Comingore  17  the  United  States  Supreme 
Court  re  used  to  permit  the  Commonwealth  of  Kentucky  to  obtain  from  a  fed. 

al  Collector  of  Internal  Revenue  file  copies  of  reports  which  were  in  hi« 
possession.  The  reports  contained  information  regarding  the  amount  of  whiskey 
which  the  defendant,  in  the  Commonwealth’s  action  in  the  State  Court,  had 
withdrawn  from  its  bonded  warehouse.  The  refusal  to  deliver  the  copies  of 
he  reports  was  based  upon  a  Treasury  Department  regulation  adopted  pursuant 
to  the  recently  amended  Rev.  Stat.  §  161.  The  Supreme  Court  sustained  the 

Consutudon  ^  hdd  that  ReV-  StAT'  §  161  was  consistent  wS  the 

..  A-lde  fro™.  the .  question  of  a  departmental  or  agency  regulation,  where 
there  is  a  conflict  with  a  state  governmental  agency,  a  federal  agency  also  ha, 
available  as  a  defense  the  federal  immunity  against  state  interference  This 
issue  was  squarely  raised  in  United  States  v.  Owlett  et  al.”  a  case  wherein  the 

wcahh  of  Pennbia,ned  f"  irMUnction  draining  the  Senate  of  the  Common- 
.  th  of  Pennsylvania  from  investigating  the  Works  Progress  Administration. 

In  view  of  the  fact  that  in  the  Owlett  case  there  were  definite  political 

iu»zs,.i  ^i,th“L~c,b”krX“i,y  for  reeT'i<m  r 

. . . . .  l  i. 

prlnt^’n  SS  aJEES!' '$££' 67 ' t^a"rVhe  A“°rnZ  General’s 

(  .  Ufim  |  ..  ■  i  /.  et  seq).  I  hose  interested  are  also  referred  in 

‘1 -Ftp'- 

» ’» - ; . .  '» F" n| 

refused  Vo'  produt! 'repi?w  >fromhfederal  ?habea5corPus  proceeding.  The  Collector  lui.l 
wealth  of  Kentucky  *1“  BockUnonX ^  State  “ur‘  b>'  the  Con,:,,,,, 
Sheriff  of  Kenton  County,  Kentucky  P  was  taken  into  custody  by  the 

15  F.  Supp.  736  (M.D.  Pa.  1936). 

NationaT^omnriUeema^from  Pennsylvania  wh“e  h^was  a"25  f°r  ,yearS  RcPlll,,“-an 

State  Senate  which  usually  has  rRepubTican  l^u;.  *  Influent‘aI  membcr  ”f 
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■  lulled  by  the  effect  of  some  of  the  cases  which  have  been  decided  more 
Huremly.  It  is  difficult  to  see  why  State  governmental  agencies  should  be  fore- 
K|jtlicd  from  obtaining  access  to  materials  which  have  been  held  to  be  available 
K||  mine  individuals.  This  would  seem  so  particularly  in  cases  where  the  state 

i  I  he  federal  governments  are  parties  to  the  litigation. 

Government  Privilege  in  Civil  Litication 

■  In  civil  cases,  as  distinguished  from  criminal  cases,  the  privilege  of  protec- 
Hjon  from  disclosure,14  for  one  reason  or  another,  has  been  preserved  to  a 

extent.  However,  in  civil  cases  the  courts  have  tended  to  protect  the 
i  flvllrge  more  often  and  more  fully  in  cases  where  the  Government  is  not  a 
HCjtly  as  compared  with  civil  cases  in  which  the  Government  is  a  party.10 

A.  Civil  Cases  Where  Government  Not  a  Party 
V  In  cases  where  the  Government  is  not  a  party,  the  participating  litigants 
BjftV*  experienced  a  marked  lack  of  success  in  obtaining  access  to  government 
Hj|«,  This  is  so  whether  the  files  were  sought  from  departments  in  the  executive 
fc^inih  which  have  been  withheld  pursuant  to  rules  adopted  under  the  author- 
I  of  Rev.  Stat.  §  161  18  or  the  files  of  independent  regulatory  agencies.17  The 
of  such  agencies  are  also  withheld  pursuant  to  regulations,  but  such  regu- 
Kllims  h  ave  been  adopted  pursuant  to  rule-making  powers  which  such  agencies 

rVB  under  specific  statutes. 

Touliy  v.  Ragen  18  involved  the  right  of  an  FBI  agent  to  refuse  to  obey  a 
■hbtiocna  duces  tecum  requiring  the  production  of  papers  in  his  possession.  The 
i  i  |  iigent  relied  upon  Department  of  Justice  Order  No.  3229,  adopted  pursuant 
•  Krv.  Stat.  §  161. 19  The  District  Court  found  the  recalcitrant  agent  guilty  of 
Kfllrmpt.  The  Court  of  Appeals  reversed  20  and  its  holding  was  affirmed. 

I  In  this  case  the  majority  left  open  the  question  of  whether  the  Attorney 
^Btlirrnl,  as  distinguished  from  a  subordinate,  could  be  required  to  produce 
Baulin!  privileged  documents  were  he  properly  served,  and  the  question  of  the 


If 

■ 


L  “This  concept  of  a  privilege  not  to  disclose  in  litigation  is  certainly  based  upon  broader 
M  different  grounds  than  the  Executive  Privilege  mentioned  above.  Executive  Privilege  is  the 
Kfnt  of  the  President  (and  executive  branches  of  the  Government)  that  under  the  constitutional 
Klfttlion  of  powers  the  Executive  is  entitled  to  withhold  certain  types  of  information  from  the 
Klmtvr  branch.  The  privilege  not  to  disclose  in  litigation  is  essentially  evidentiary,  rather 
Ktt  ((institutional,  and  the  courts  have  so  treated  it.  It  may  be  that  in  the  future  a  case 
KHlviug  a  Cabinet  Officer,  or  the  President  himself,  will  arise  which  will  place  in  issue  the 
RjtjUlhilimial  separation  of  powers  not  only  as  between  the  executive  and  the  legislative 
Enthc*  but  even  as  between  the  executive  and  the  judicial  branches.  The  possibility  is 
■UlVttl  to  be  extremely  remote,  however. 

“  1  he  author  recommends  most  highly  Timbers  and  Cohen,  Demands  of  Litigants  for 
mmiwtrnt  Information ,  18  U.  Pitt.  L.  Rev.  687  (1957).  This  study  is  "must”  reading  for 
Ettffi*  Interested  in  the  area  covered  by  this  article. 

“  llmke  v.  Comingore,  177  U.  S.  459  (1900);  Touhy  v.  Ragen,  340  U.S.  462  (1951); 
■  Unite  Nackctt,  74  F.  2d  922  (9th  Cir.  1935);  Jackson  v.  Allen  Industries,  Inc.,  250  F.  2d  629 
mi  Mi,  1958). 

K  “  In  re  Appeal  of  Securities  and  Exchange  Commission  and  William  H.  Timbers,  226  F.  2d 
P  (mil  Clr.  1955);  Universal  Airline  v.  Eastern  Airlines,  188  F.  2d  993  (D.  C.  Cir.  1951). 

W  “JHO  U.S.  462  (1951). 

9  “II  Fed,  Reg.  4920  (1946);  revised  18  Fed.  Reg.  1368  (1953).  The  same  order  was 
■ftlvrtl  In  Jackson  v.  Allen  Industries,  Inc.,  supra  note  16.  It  is  reproduced  in  the  Touhy  case, 
Blftt  note  16,  at  463  n.  1. 

W  “  180  F.  2d  321  (7th  Cir.  1950). 
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Cabinet  Officer’s  privilege  was  directly  at  issue  before  the  court  n  ■  l 

rrotlece  „„  the  ground  that  ZZl  ,TSS  “^e  Sj 

-t- "  & 
*  '“T^Si^'r!” ,hat  “f  “  ™‘e w 

In  Re  Appeal  of  Securities  and  Iilrhl  epe"clent  federal  regulatory  agency  li: 

bers*  &  case  involved  ndi  ofaSsSlTr0"  *"•  ™».. 

adopted  under  Rev.  Stat  S  161  The  R  fF  llar  to  executtve  department  ruler 

independent  agency  adopl;  its  rules  ^der  norenCe  1S  thC  faCt  that  1,18 

it  administers.*8  P  CF  P°Wm  contained  in  the  statutes  whirl, 

ing  factions  seeking  control' 'of  MonroTp°f  j  lltigation  between  conttml. 
Private  suit  was  instituted  !n^  [he Oi ZaZtnT^  After  <b«  ' 

of  the  SEC  which  proceeded  to  f„iJ  ,  ,  ■  Case  came  to  the  atteption 

tory  power,  initiated  its  own  investin'^'  'C-  UlgaUon  and>  pursuant  to  its  statu¬ 
ses  laws.  When  the  case  came  nn  T  ’T*  T*0,  P°ss.lble  violations  of  the  sectiri-  j 
tecum  on  an  SEC  employee  at  its  Detroit  •  P  r?  served  a  subpoena  duces  | 
mission  employees  also  testified  e  ,  rancb  office.  Thereafter  other  Com  ! 

that  it  was  possible  that  ™  r  ’  •  ^  V0luntari,y-  When  it  appeared  : 

the  SEC’s  General  Counsel  wETh”  ^  *  hdd  ^  cont^n*P«. 

them.  By  this  time  the  question  hTi„  J  f*’  T”  t0  Detroit  to  represent  ; 
far  beyond  the  scope  originally  indicated™^  t0,  the.  Wltnesses  had  progressed 
mission’s  files  in  the  investigation  WPr„  t°’  by  thls  tlme  3,1  of  tbe 

filed  a  formal  claim  of  privilege  with  respect' to  iCtsUfiltr00m'  ^  Comn4'ii<,« 

from  disclosure  internal  memoranda  ^rr  US  b  es‘  Partlcuiarly  excluding  ; 
Minute.  memoranda,  staff  recommendations  and  Commission 

For  several  days  questions  were  directed  to  the  sir  „  ,  ,  .  1 

*h#  matter,  as  to  Which  the  ,1-,..,,  t  •  •,  ,  the  SEC  ernPIoyees  relating  n, 

. 


** Touhy  V.  lUgen,  540  U.S.  468,  472.75  nosn 
‘•m  F.  8d  501  (5th  Cir.  1955)  (  >'  M 

with  a  subpoena  he  is  required  resDecifullv  m  i  r  Commission.  If  an  employee  is  srt v-filii 
prior  ^authorization  by  the  Commission.  Y  d  Ilne  “  glve  “confidential''  information  win,,,,,, 

249  F  M  7Q?  //fitCi"  Slt956)0annd  235  F^ld^Ttem  FSt'j>P'  263  (ED'  Mich' 
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I  the  Court  of  Appeals.  The  trial  judge  declined  to  accept  the  documents  on 
Hi  binds  and  finally  directed  that  Mr.  Timbers  be  sworn  as  a  witness,  to  which 
E objected  strenuously.  In  the  course  of  this  examination  Timbers  refused  to 
^Silver  to  counsel  an  internal  Commission  document.  He  was  held  in  contempt 
Kjpiintcr  and  placed  in  the  custody  of  the  United  States  Marshal.  In  the  course 
i  bring  bound  over  he  was  denied  the  right  to  counsel  and  was  not  given  a 
E§«  (or  the  purpose  of  taking  an  appeal.  Immediately  an  appeal  and  an  appli- 
Etion  for  a  stay  were  filed.  The  stay  was  granted. 

E  In  an  opinion  which  recites  the  facts  in  considerable  detail,  the  Court  of 
BbnettlH  reversed  the  District  Court.  The  court  sustained  the  rule-making  power 
i  |||t  SEC.  It  held  that  there  was  no  valid  distinction  between  the  power  of 
Elnillvc  departments  and  that  of  independent  agencies  to  make  rules  covering 
'  |ir  files.  The  court  went  on  to  hold  that  a  Commission  employee,  acting 
^Eftunnt  to  Commission  rules  and  instructions,  could  not  be  held  in  contempt. 

i,,  .tltlition,  the  court  indicated  that  at  such  time  that  a  Government  employee, 
Hpllcularly  an  attorney,  is  likely  to  be  held  for  contempt,  he  should  be  given 
i  I  opportunity  to  obtain  counsel  and  also  he  should  be  given  a  stay  to  file  an 
i  i-Ml. 

Throughout  the  trial  the  presiding  judge  made  statements  which  could 
H  well  associated  with  one  concerned  with  the  public’s  right  to  know.26  How- 
E|r,  the  Court  of  Appeals  concluded  that  there  were  other  motives  which 
KfWnpted  the  trial  judge’s  penetrating  examination  of  the  SEC  witnesses.  The 

Bmment  of  the  Court  of  Appeals  on  this  point  and  its  characterization  of  the 
ll  judge’s  conduct  was:28 

“As  his  remarks  plainly  indicate  in  the  instant  matter,  District  Judge 
Lederle  apparently  took  the  view  that  a  part  of  his  function  was  to  conduct 

■  N  learching  inquisition  into  what  he  considered  to  be  neglectful  inaction 
of  the  Securities  and  Exchange  Commission  in  relation  to  the  Monroe  Paper 
Product  Company’s  affairs.  We  think  he  overstepped  appropriate  judicial 
E  bounds  .  .  27 

The  foregoing  cases  deal  with  situations  where  the  department  or  agency 
Eld,  possession  and  control  over  the  document  in  dispute.  In  Overby  v.  United 
|jMlfJ  Fidelity  and  Guaranty  Co.,28  the  reports  sought  had  been  delivered  over 


. 


••The  argument  of  those  who  support  the  theory  of  the  public’s  right  to  know  was 
Bfdnctly  stated  by  Hon.  Arthur  F.  Lederle,  the  trial  judge  in  the  Timbers  case,  supra  note  17. 
it.  ild.  among  other  things:  "It  is  my  view  that  the  business  of  all  agencies  of  Government  is 
iu|l||e  business.*’.  (Tr.  4418;  Rec.  103a)  Judge  Lederle  added:  "Frankly,  I  see  no  reason  why  all 
P  fcf  dig  (lies  of  the  Securities  and  Exchange  Commission  relating  to  this  case  shouldn  t  be  open 
the  attorneys  on  either  side,  I  can't  conceive  of  anything  that  is  secret  about  it.  (lr.  4512, 
.■  181a). 

I  ••  226  F.  2d  501,  519. 

•i  Incidentally,  this  is  not  the  only  case  in  which  a  trial  judge  or  one  or  more  of  the 
I  ufi|(|  concerned  has  indicated  that  a  government  agency  has  not  pursued  a  matter  in  a 
■MWactory  manner.  However,  the  ultimate  determination  of  the  legal  issue  has,  until  this 
ft.,  been  resolved  by  an  affirmation  of  the  agency's  right  to  conduct  ns  functions  without 
Prill  Interference.  L  Adams  v.  Nagle  303  U.S.  532  (1938):  Wilbur  v .United  . State.,  2S  UA 
,„»  /io»ov  I  eiehton  v  Securities  and  Exchange  Commission,  221  I*.  2d  91  (D.  C.  Cir.  lyoo;, 

■  Uer v Securities and  Exchange  Commission,  161  F.  2d  944  (2d  Cir.  1947);  General  Drivers  etc 
fNailonal  Labor  Relations  Board,  179  F.  2d  492  (10th  Cir.  1950);  Berlinsky  v.  Woods.  178  F.  2d 
;  Nil  (4  th  Cir.  1949). 
f>  ••  224  F.  2d  158  (5th  Cir.  1955). 


124 


EXECUTIVE  PRIVILEGE 


by  the  federal  authorities  to  the  plaintiff  bank.  In  this  case  the  bank  sued  ,l,8 
surety  on  its  indemnity  bond.  The  surety  served  the  president  of  the  bank, 
prior  to  taking  his  deposition,  with  a  subpoena  duces  tecum  requiring  that  ho 
produce  certain  correspondence  between  the  bank  and  the  federal  examiners  ami 
other  fedeiai  officials,  as  well  as  copies  of  the  bank  examiner’s  reports  for  several 
years.  The  bank  president  refused  to  produce  the  correspondence  and  tlio 
reports,  having  been  instructed  by  the  Acting  Secretary  of  the  Treasury  that  tho 
Department  claimed  privileged  The  claim  of  privilege  was  based  upon  tho 
in  formers  privilege,  as  well  as  Rev.  Stax.  §  161,  the  National  Bank  Act,  and  tho 
Administrative  Procedure  Act.  Judge  Rives  cut  through  the  tangled  issuei 
winch  always  appear  in  these  cases  and  held  that  the  trial  court’s  order  to  pro. 
duce  was  too  broad.  He  pointed  out  that  much  of  the  information  in  ' tho 
eports  was  irrelevant,  and  suggested  that  interrogatories  be  directed  to  the 
Government  showing  in  detail  and  with  specification  just  what  the  surety  com- 
pany  needed  to  set  up  its  defense  to  the  bank's  action/  The  case  was  remaffl 
with  the  sage  conclusion  that  if  and  when  it  became  necessary  to  get  to  the  quo 
turn  of  privilege  that  at  least  the  issues  would  be  very  much  narrowed  ' 

discussed31"  C°ndUsionS  Can  be  drawn  at  this  P°int  from  the  cases  already 

1.  Where  a  department  or  agency  rule  prohibits  an  employee  from  di,. 
closing  information  in  government  files,  the  employee  will  be  protected  against 

charge  of  contempt  if  his  refusal  to  disclose  the  information  is  based  upon  the 
instruction  of  his  superior.  P  ’ 

2.  There  is  still  open  the  question  of  whether  or  not  a  court  will  holj  in 
contempt  a  department  head  or  member  of  an  agency  if  he  refuses  to  disclose 
information  in  a  file  upon  order  to  do  so.30 

3.  Much  is  to  be  gained  by  enforcement  agencies  in  endeavoring  to  awud 
the  privilege  question  by  urging  vigorously  the  question  of  relevancy  or  material- 

a  edPP,rOP,natn  , the  °Verby  case  31  the  COurt  °P?"ed  the  door  and  demon- 
privilege  alone. ^  ^  °f  raisinS  these  evidentiary  questions  and  not 

B.  Civil  Cases  Where  Government  is  a  Party 

The  most  recent  Supreme  Court  case  on  the  question  of  disclosure  in  a  civil 
matter  in  which  the  Government  was  a  party  is  United  States  v.  Reynolds  ™ 

I  bis  case  tnvolved  a  suit  under  the  Federal  Tort  Claims  Act.  The  widows 
of  three  civilian  observers  who  had  been  killed  in  an  airplane  crash  sued  m 
recover  damages,  and  sought  the  production  of  official  reports  of  investigation 
under  Rule  34  of  the  Federal  Rules  of  Civil  Procedure.  The  Government 
moved  to  quash  the  motion  for  production  on  the  ground  that  the  investigation 
reports  were  privileged  against  disclosure  pursuant  to  regulations  adopted  under 

”  The  cia,m  of  privilege  is  reproduced  in  full:  Id.  at  160-61 

at  one" 'he ‘SfaimSs  To  SEC  General  Counsel 

members  of  the  Commission  would  accept  Service  of  a^snhL"38  a-greS  between  counsel  that 
would  have  had  the  effect  of  removing  the  il  i5T“  ln  Washington,  D.C.  Th„ 

However,  plaintiff's  counsel  thereafter  decideS  against  thh  cour™  of  acho'n  kt  °f  . . . 

31  Supra  note  28.  . 

33  3  45  U.S.  1  (1953). 
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■CV  St  at  8  161.  The  claim  of  privilege  was  rejected,  and  thereafter  the  Gov- 

. .  filed  a  formal  claim  of  privilege  and  urged,  in  addition  to  Rev.  Stat. 

|  ,,.i  i hat  the  airplane  in  question  was  testing  secret  military  equipment,  lhe 
■title  Court  ordered  the  documents  produced.  When  the  Government  per- 
Ett'l  in  its  refusal  the  court  entered  an  order  in  favor  of  the  plaintiffs  under 
-i,  97  (b)  (2)  (i)  of  the  Federal  Rules  of  Civil  Procedure.”  A  final  judgment 
I  entered  for  the  plaintiffs  after  testimony  covering  damages.  The  Court  of 
Emm  Is  affirmed.34  The  Supreme  Court  reversed  and  remanded  the  case. 

IT  In  this  case,  although  the  allegation  of  privilege  was  also  made  under  ev. 

■  ,rr  k  161,  the  Supreme  Court  grounded  its  findings  of  privilege  upon  the 
E^uurding  of  military  secrets.35  In  its  discussion,  the  court  announced  a  for- 

f|n  for  determining  questions  of  privilege.30 

“  Judicial  control  over  the  evidence  in  a  case  cannot  be  abdicated 
the  caprice  of  executive  officers.  Yet  we  will  not  go  so  far  as  to  say  that 
■  the  court  may  automatically  require  a  complete  disclosure  to  the  judge 
■  before  the  claim  of  privilege  will  be  accepted  in  any  case.  It  may  be  pos- 
I  tlhle  to  satisfy  the  court,  from  all  the  circumstances  of  the  case,  that  there 
■  |«  a  reasonable  danger  that  compulsion  of  the  evidence  will  expose  military 

m  mutters  which,  in  the  interest  of  national  security,  should  not  be  divulged. 

I  When  this  is  the  case,  the  occasion  for  the  privilege  is  appropriate,  and  the 
court  should  not  jeopardize  the  security  which  the  privilege  is  meant  to 
I  protect  by  insisting  upon  an  examination  of  the  evidence,  even  by  the  judge 
■  alone,  in  chambers.”  (Emphasis  supplied.) 

The  Supreme  Court  first  of  all  relieved  Cabinet  officers,  department  heads 
II  agencies  of  the  right  to  determine,  without  more,  what  is  privileged.  A 
Jill  of  privilege  based  upon  military  secrets  has  been  rendered  relatively  easy 
decide  Courts  can  find  sufficient  comfort  in  this  case  to  take  judicial  notice 
the  fact  that  such  secrets  exist,  that  the  matter  under  advisement  might  be 
II  nf  them,  and  therefore  the  Judge  had  better  not  look  at  it.  However,  privi- 
««  claimed  pursuant  to  rules  and  regulations  adopted  under  Rev.  Stat.  §  161 
particular  statutes  involving  regulatory  agencies  present  less  clear  and  more 

Iffrult  problems.  c 

V  recent  lower  court  case  typical  of  the  problem  which  may  confront  a 
Itiiml  department  or  agency  when  it  seeks  to  enforce  the  law  is  Mitchell  v. 
et  al .  ”  a  case  wherein  the  Secretary  of  Labor  brought  an  action  to  enjoin 
'elldants  from  violating  the  provisions  of  the  Fair  Labor  Standards  Act  of 
„  paying  employees  wages  at  a  rate  less  than  the  statutory  minimum.  Defend- 
Iflti  filed  an  answer  denying  that  they  had  violated  the  law,  and  filed  mterroga- 
II  In  requesting  that  the  Secretary  inform  defendants  as  to  (1)  the  identity  of 
u  ,  ions  from  whom  plaintiff  had  obtained  any  report,  statement,  memorandum 
rC  tefttimony  concerning  the  alleged  violations,  (2)  when,  where  an  y  w  10m 
KfHI  It  such  report,  statement,  memorandum  or  testimony  was  obtained  or  mac  e, 

•*  10  F.R.D.  468  (1950). 

B  **  192  F.  2d  987  (1951) 

••Sec  cases  cited  on  the  military  secrets  privilege:  345  U.S.  1,  7,  n.  II  (l»M)- 

■  ••  U.S.  v.  Reynolds,  supra  note  32  at  9-10.  ....... 

•  •  Not  reported.  See  35  Labor  Cases  71,  713;  27  U.S.  I..  Week  2065.  See  also  Mnchell  v. 
h,  ,  852  F.  2d  513  (8th  Cir.  1958). 
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kno” or  be,,CT”  h“  ■»; 
ttr-fF tsM  aaft.^4  -  »£ri  I 

state ^^L7tywLa^TZ  S°Fi:ho  had  “ed  writu* 

S“#i#!=5?= 

taken  by  attorneys  of  record.2^  3  ements  might  have  been 

Plaintiff  also  filed  a  claim  of  privilege  pursuant  to  Rev  Stat  sisi  .1  • 

ground  that  the  court's  order  would  be  prejudicial  to  ^  § 

SSlSs  s  z&stsrj;* 

agents.  The  plaintiff  also  arsued  that  ;r  a\  pt  1  hori2ed  government 
make  other  employees  of  other  business  enterprisesTehjcUtnt  toTscl^  **  fW°Ul'1 

suant  to  Rule  37(b)  (2)  (iii)  of  the  Federal  RuTes  7<£nf Wdure‘H  P"" 

an  order  oftSSafd^Lt  ^  ^ 

die^dbmfssa^°woultftakef effect <°mPly  °n  0r  bef°re  August  % STthcFtZ 

r  f  I 

®un«?d  th*t '  ^GovemmenPr  irivestigators  cannot,  S“ 
flvo^  blanket  guarantees  of  nondisclosure  to  the  people  they^n™^.’^1™' 

raUad'h  °*  **••  1*wT*r"  dooSSSIE  Hfckm»“UvrtT»yridoe/  W  US  fr°'n  Comideration  °f  the 

. •  ^  ~  >'^„so?e»»  ■a* 

«.  Civ.  i*"  ^t  l  .* '!  d^sralM^^th^  action  P»tayllproce>CT'mentS  P“"U*«  1.1 

er“V°hV.eu"?h"aild,en^Ludrfnt  str,ke  p,eadings  or  . . 

tion,  and  has  filed  an  appeal^  ‘a  thC  Secrctar>’  of  Labor  elected  not  to  furnish  the  inform,, 
(1957).  The’murt  Mid frmlese  is  define<1  in  discussion  in  Rovario  v.  U.S.,  353  U.S.  53,  5!),|| 
privilege^to  g^g* 
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B,  The  court  was  not  impressed  with  the  argument  made  by  plaintiff  that  a 
Bfi^ulrement  to  disclose  the  names  of  informants  will  result  in  a  large  scale 
by  persons  to  give  information  concerning  violations  for  fear  of  retaliation 
Bjfy  employers.42 

B  The  use  of  the  discovery  rules  by  parties  to  actions  brought  by  the  Govern- 
Bfllfim,  is  apt  to  result  in  a  considerable  number  of  problems  to  the  enforcement 
Bfindes.  This  will  be  especially  true  if  a  volume  of  cases  develops  in  which 
B  privilege  is  asserted  and  claimed. 

C.  Criminal  Cases 

■.  In  this  field,  as  well  as  in  the  cases  in  the  civil  field  where  the  Government 
B  I  party,  the  courts  have  been  prone  to  permit  entry  into  the  government’s 
despite  a  claim  of  privilege.  However,  the  criminal  field  stands  apart. 
Bfhtrc  are  considerations  in  this  area  which  do  not  obtain  in  civil  cases. 

An  important  opinion  is  United  States  v.  Andolschek .«  In  that  case  twenty- 
employees  of  the  Alcohol  Tax  Unit  of  the  Treasury  Department  were 
■girted.  Three  of  those  found  guilty  had  sought  to  obtain  at  the  trial  certain 
^ntorii  which  they  had  filed  following  investigations  they  had  made,  hoping 
'lit  the  reports  would  support  their  contention  that  they  were  not  guilty.  The 

of  law  to  officers  charged  with  enforcement  of  that  law.  Scher  v.  United  States, 
lb®'  251,  254;  In  re  Quarles  and  Butler,  158  U.S.  532;  Vogel  v.  Gruaz,  110  U.S.  311,  316.  The 
phM  of  the  privilege  is  the  furtherance  and  protection  of  the  public  interest  in  effective 
|j  enforcement.  The  privilege  recognizes  the  obligation  of  citizens  to  communicate  their 
^HlWledge  of  the  commission  of  crimes  to  law-enforcement  officials  and,  by  preserving  their 
■Ktnymlly,  encourages  them  to  perform  that  obligation. 

“The  scope  of  the  privilege  is  limited  by  its  underlying  purpose.  Thus,  where  the  dis- 
HMUtt  of  the  contents  of  a  communication  will  not  tend  to  reveal  the  identity  of  an  informer, 
foments  are  not  privileged.  Likewise,  once  the  identity  of  the  informer  has  been  disclosed’ 
■  those  who  would  have  cause  to  resent  the  communication,  the  privilege  is  no  longer 
,  1  lltiltle.  0 

"A  further  limitation  on  the  applicability  of  the  privilege  arises  from  the  fundamental 
■B|t 1 1 1  •  I n  r n  t s  of  fairness.  Where  the  disclosure  of  an  informer’s  identity  or  the  contents  of  his 
Mimimlcation,  is  relevant  and  helpful  to  the  defense  of  an  accused,  or  is  essential  to  a  fair 
Mfrmlnution  of  a  cause,  the  privilege  must  give  way.  In  these  situations  the  trial  court  may 
null'  disclosure  and,  if  the  Government  withholds  the  information,  dismiss  the  action  .  . 

The  court  then  summarized  its  statement  by  indicating  the  problem  would  have  to  be 
HPIdt  rase  by  case  (Id.  at  62): 

"We  believe  that  no  fixed  rule  with  respect  to  disclosure  is  justifiable.  The  problem  is 
B  Ihat  calls  for  balancing  the  public  interest  in  protecting  the  flow  of  information  against 
Individual’s  nght  to  prepare  his  defense.  Whether  a  proper  balance  renders  nondisclosure 
BMIWIIII  must  depend  on  the  particular  circumstances  of  each  case,  taking  into  consideration 
^■1  frlme  charged,  the  possible  defenses,  the  possible  significance  of  the  informer’s  testimony 
Ollier  relevant  factors."  * 

*•  It  seems  to  the  writer  somewhat  naive,  and  certainly  it  closes  the  eyes  to  expectable 
•II.  emotional  reactions,  in  effect  to  hold  that  an  employer’s  possible  retaliation  for  inform- 
|  •(•lint  him  will  not  have  an  effect  upon  persons  asked  to  give  information.  The  thrust 
Inis  «ml  like  decisions  has  not  yet  filtered  down  to  the  mass  of  the  people.  It  would  seem 
It  the  argument  to  the  contrary  must  rest  upon  the  assumption  that  one  does  not  have 
'filing  to  fear  from  giving  testimony  about  a  person  who  is  guilty  of  violating  the  law 
“«v»r,  this  argument  assumes  what  has  to  be  proved.  It  does  not  always  follow  that  the 
-  r*l  enforcement  agency  will  prove  its  case,  convict  the  wrongdoer  and  punish  him.  Doubt- 
I  In  some  cases,  the  civil  remedy  sought  or  the  criminal  conviction  desired,  will  not  be 
Mined.  Then  Ihere  is  no  wrongdoer;  on  the  contrary  the  defendant  is  in  the  position  to 
jfW  lh,t  hc  ha5  ,Jeen  wrongfully  and  improperly  charged.  Woe  to  the  employee  who  has 
IfHnptted  in  this  so-called  miscarriage  of  justice. 

II  I*  not  our  purpose  to  become  involved  in  an  extended  discussion  of  the  merits  of  the 
WM  C»*e,  supra  note  37.  It  is  summarized  in  detail  because  it  is  an  excellent  example  of 
I  problems  which  may  arise  in  enforcement  litigation. 

**  148  F.2d  503  (2d  Cir.  1944). 
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pression  in  a  criminai  prosecution  ^fo  t*US  should  lnciude  their  sup 
which  the  documents  relate  and  who  Unded  T-0”  those  very  dealings  14 
to  exculpate.  So  ”  «*  •"* 

r”--«t»>'ily  ends  any  conSdential  <ha™STe"do'  P'  ‘h' 
sess;  it  must  be  conducted  in  ,to  cnaracter  the  documents  may  no* 

The  si^t*  *?  ,h“  ,ubi“i 

owi,,  whldl .  triiI  WU1 

co, ic,TI"Tfe°de"e°„Cd,,“, "sough?  ““  «®| 

,0  .he  .r.at  ,„d  „„  several  <L»on»  during  4eWal  Pri°' 

to  disclose  the  name  so  as  not  to  oreind.Ve  tIL  j.  The  Government  refused  j 
refusal  of  the  trial  judge  "o  makeTf, T„fo  Pendlngcas«.  In  reversing  th,  1 

the  Supreme  Court  held  that  the  defendan^wa'0"  3Vailable  to  the  defendant 
informer.  The  court  also  indicated  that  d  J  d  ‘  fd  l°  the  name  of  th* 
information  prior  to  the  trials  in  expLnine  ^  g°tten  th« 

among  other  things,  that  the  informer '/possible  rl  fh  ld,ng  the  court  mentioned, 
that  the  informer  was  defendant’s  one  Material  mony  was  “highly  relevant", 
have  been  an  entrapment  in  this  case ^  Ho/eveT/he’  ^  ^  n“ghl 
cized  in  a  dissenting  opinion  by  Mr  Justice  C UrV  f  h  contentions  are  critj. 
dial  defendant  „.y  J,  tnoj  „J  ^ 

“  "  MtSAXSS&Z?  ?  ""  »1  -he 

forceably  assaulting,  resisting  oDnosino  •  ,•  efendants  were  prosecuted  for 

with  immigration  officer  in  thegperformance  infn™,dating  and  interfer- 
had  received  information  that  certain  alTen/wh  hlS  dutles'  The  offi«r 
illegally  were  in  the  habit  of  freouenriL  who  were  in  the  United  State, 
evening  in  .,uestion  the  informer  told  the  office^th™  ^  Ws  home’  °n  die 

i!_b-  . . . . - . -  ■££  zs 


"Id.  ttSOfl, 

"US  U,i,  SS  (1957). 

**8«*  u,l  ea7  (tsgyy  m 

‘•S«M,v„li;“ed  ,ute'' ,upra  n°,e  «■ 

and  comments  'therein  •‘/d  *  "atVfi*  'i*  rep°rt  that  ,he  inf°nner  had  died-  see  h-  • 

51 247  F.  2d  “i Cir a"d  Pa«>'cular.y  at  69  70.^  *“  d,SS€ntl"8 
(  th  Ctr.  1957)  cert,  defied,  355  U.S.  916  (1958). 
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I  ft  in  the  bar,  proceeded  to  question  them.  Upon  noticing  that  one  person 
I  MHred  to  be  making  an  exit,  the  officer  stepped  him  to  ask  him  questions. 

I' . .  I  lately  thereafter  the  officer  was  assaulted  and  beaten  by  the  two  defend- 

pfttj,  one  of  whom  filed  this  appeal.  Rather  than  discussing  privilege,  the 
i  "lion  discusses  the  basic  problem  from  the  point  of  view  of  whether  or  not 

■  Wll  prejudicial  error  for  the  trial  court  to  preclude  appellant’s  counsel  from 

■  •"l"hing  into  the  identity  of  the  informer.  After  citing  certain  portions  of  the 

opinion  the  court  stated:52 

"In  the  instant  case  the  immigration  investigator  had  the  right  to 
H  enter  a  bar,  which  was  open  to  the  public,  to  interrogate  ‘any  alien  or 

■  person  believed  to  be  an  alien  as  to  his  right  to  be  or  to  remain  in  the 
1 1  ni  ted  States.  The  problem  here  ‘is  one  that  calls  for'  safeguarding  ‘the 

■  public  interest  in  protecting  the  flow  of  information.’  On  the  other  hand, 

V  «lnce  the  officer  had  the  right  to  enter  the  saloon  in  the  first  place,  knowl¬ 

edge  of  the  identity  of  the  informer  would  in  no  way  have  aided  the  appel¬ 
lant  in  exercising  his  ‘right  to  prepare  his  defense.’  It  merely  would  have 
subjected  the  informant  to  the  danger  of  a  physical  attack  perhaps  com¬ 
parable  in  brutality  to  the  one  visited  upon  the  immigration  officer  while 

B  In  discharge  of  his  duty.” 

An  extension  of  the  Amaya  case  beyond  its  particular  facts  would  go  a  long 
towards  restoring  the  informer’s  privilege.  If  the  Amaya  principle  is 
■Milled  generally  so  that,  where  a  government  agent  obtains  information  in  the 
^Btformance  of  a  statutory  function,  he  need  not  disclose  whether  an  informer 
HftVt)  him  any  leads  with  respect  thereto,  much  ground  would  be  retrieved. 

The  Amaya  case  is  not  the  only  one  in  which  a  Court  of  Appeals  has 
^Mulcted  the  holding  of  the  Rovario  case.53 

I  In  the  famous  Jencks  case  54  the  Supreme  Court  held  that  where  crucial 
■hllmony  was  given  against  the  defendant  by  two  paid  undercover  agents  for 
I  'III  KBI,  who  stated  on  cross-examination  that  they  had  given  regular  oral  and 
nrltlen  reports  to  the  FBI  concerning  matters  to  which  they  had  testified,  that 
I  'M  reports  should  be  made  available.  Interestingly  enough,  the  defendant 
dial  the  reports  be  shown  to  the  trial  judge.  However,  the  majority  went 
■•yond  this  point55  and  made  the  reports  available  to  the  defendant.  The 
■pljority  held  that  petitioner  was  not  required  to  lay  a  preliminary  foundation 
■pr  III,  motion,  showing  inconsistency  between  the  contents  of  the  reports  and 
BUl#  witnesses  testimony  and  that  the  petitioner  was  entitled  to  inspect  the 
BfffKirtl  to  decide  whether  or  not  to  use  them  in  his  defense. 

■T  "  Id.  at  952. 

<L.  V  1'oll,,winK  the  Rovario  case  limitations  have  been  placed  upon  its  application:  (1)  the 
'  "Haunt  must  make  demand  for  disclosure  of  the  identity  of  a  “special  employee”  of  the 
•rnment  and  his  failure  to  do  so  at  or  before  the  trial  is  a  waiver  of  the  right  to  the 
Unoa°«n,:,,Ui1uC'i.S,a,tn-S.V-  ColIetti'  245  F-  ^  781  (2d  Cir.  1957);  United  States  v.  Walker, 
F.  2d  519  (7th  Ctr.  1957);.  (2)  where  a  federal  agent  is  performing  a  function  authorized  by 
tititt,  here  interrogation  of  persons  in  a  public  place,  the  fact  that  he  may  have  received  a 
"I  to  Interrogate  persons  at  that  place,  or  even  a  particular  person,  does  not  require  dis- 
of  the  identity  of  the  informant:  Amaya  v.  United  States,  247  F.  2d  947  (9th  Cir.  1957); 
jK  where  the  identity  of  the  so-called  informer  is  known:  United  States  v.  Gernie,  252  F  2d  664 
Or.  1957)  certiorari  denied  78  S.  Ct.  1006. 

“  858  U.S.  657  (1957). 

"See  concurring  opinion  by  Mr.  Justice  Burton.  Id.  at  672,  and  particularly  at  675  to  677. 
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Following  this  decision,  the  problems  created  by  the  misinterpretation  of 
it,  including  the  dismissal  of  several  criminal  prosecutions,  resulted  in  the  Con* 
gress  taking  action  and  passing  the  so-called  Jencks  statute.™  The  prinipal 
effect  of  the  statute  is  to  buttress  the  privilege  against  disclosure  of  government 
enforcement  files.  The  statute  provides  that  (1)  the  production  of  statements 
and  reports  shall  be  limited  to  situations  where  a  government  witness  has  testi¬ 
fied;  (2)  on  request  the  court  may  examine  such  statements  “in  camera”  land 
excise  irrelevant  portions  thereof,  with  the  proviso  that  if  a  defendant  objects 
then  the  statement  will  be  preserved  for  consideration  on  appeal  and  the  trial 
will  continue;  (3)  upon  an  election  by  the  Government  not  to  make  a  state¬ 
ment  available  the  court  may  either  (a)  strike  the  testimony  of  the  witness,  or 
(b)  declare  a  mistrial;  and  (4)  the  term  “statement”  of  a  witness  is  limited  to 
either  (a)  a  written  statement  made  and  signed  by  the  witness  or  otherwise 
adopted  or  approved  by  him,  or  (b)  a  substantially  verbatim  recital  of  an  oral 
statement  to  a  government  agent  which  has  been  recorded  contemporaneously 
(stenographically,  mechanically  or  electrically)  with  the  making  of  the  oral 
statement. 

Through  this  enactment  relating  to  “any  criminal  prosecution  brought  by 
the  United  States,’  the  Congress  has  lessened  immeasurably  the  risk  to  tha 
Government  of  withholding  a  statement  in  a  criminal  case.  It  would  appear 
to  follow  a  fortiori  that  the  penalty  should  be  no  greater  in  a  civil  case, 
Although  the  Jencks  statute  only  protects  against  dismissal  of  a  case  for  failure 
to  produce  a  statement  where  a  witness  has  testified,  it  appears  that  the  under- 
lying  Congressional  intent  is  to  protect  and  safeguard  the  government  prosecu¬ 
tion.  The  same  principle  is  just  as  applicable  in  support  of  the  claims  of 
privilege  against  disclosure  of  information,  particularly  in  civil  cases  whe  ein 
the  Government  is  a  party. 

For  the  time  being  at  least,  the  Jencks  statute  has  taken  much  pressure  off 
federal  enforcement  agencies  in  criminal  cases.'7  ■  i‘  '  I 

D.  Administrative  Proceedings 

It  was  not  long  after  the  Jencks  case  that  the  question  as  to  the  production 
ol  witnesses  statements  in  quasi-judicial  proceeding  before  an  administrative 
board  was  raised  in  Communist  Party  of  the  United  States  of  America  v.  Sub¬ 
versive  Activities  Control  Board.™ 

Although  that  portion  of  the  opinion  dealing  with  the  production  of  reports 
*,H!  ‘"IttCmciiU  And  the  application  of  the  Jencks  case  is  not  wholly  clear,  it 
appears  that  the  case  holds  with  respect  to  the  production  of  material  for  im¬ 
peachment  purposes  as  follows;  (1)  the  production  of  statements  and  reports 

-1  ItSt,  fl05  (1967)  18  U.S.C.  §8500  (Supp  V.  1957).  On  the  procedures  set  out  in  the 
lPOO***  Un  ,UM*  V'  Ro,enher8'  257  F.  2d  760  (3d  Cir.  1958),  cert,  granted  December  9, 

ft  wtiV  It  will  not  be  long  before  the  Jencks  statute  is  tested  on  constitutional  groundi. 

;  .  It,.  cIL  «  re,t!n*  ,t0  ***',  whelhet  ,he  public  policy  announced  by  the  Congress  will  stand 
tn  the  face  of  contentions  that  the  statute  precludes  the  proper  preparation  of  a  defense  and 
*1958)""*  10  *  fundamelUal  lack  o£  due  P^ess.  See  Scales  v.  U.S.,  260  F.2d  21,  40-44  (4th  Cir' 

After  this  article  was  sent  to  the  printers,  the  Supreme  Court  granted  certiorari  in  Are* 
cases  in  which  questions  of  interpretation  of  the  Jencks  statute  are  involved:  U.S  v  Rosenbcra 

"ihfcfr  "ms)  US'  V‘  Palermo'  258  F-  2d  397  <2d  Cir-  1958>:  U-S-  v.  Lev,  et  al,  258  F.  2d  1) 

‘*254  F.  2d  314  (D.C.  Cir.  1958). 
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required  only  after  the  witness  has  testified;  (2)  the  report  or  statement  of  the 
Bfjtneis  must  have  been  made  or  adopted  by  the  witness  himself-notes  of  inter- 
■Kvwi  made  by  third  persons  are  not  subject  to  production;'*  and  (3)  good  cause 
■jHU,t  be  shown  by  the  person  demanding  the  documents.60 

It  has  been  suggested  the  Jencks  case  is  not  applicable  to  administrative 
■  H*ncy  quasi-judicial  proceedings  on  the  question  of  the  production  of  state- 
Brtgnts.  In  fact,  shortly  following  the  Jencks  case  the  National  Labor  Relations 
i .  gjird  so  held;  however,  in  another  case  its  view  was  not  sustained  on  appeal.61 
tnny  well  be  that  the  courts  will  tend  to  apply  the  principle  of  the  Jencks  statute 
administrative  quasi-judicical  proceedings.  If  so  it  would  not  seem  to  present 
iy  great  difficulty.  Consequently,  an  early  application  of  the  Jencks  statute 
agency  proceedings  might  well  avoid  the  reopening  and  retrial  of  cases  which 
mid  otherwise  be  reversed  because  ordinarily  the  production  of  statements 
lUch  cases  would  be  refused. 

Reclassification  of  Non-Public  Information 

Doubtless  employees  of  federal  agencies  have  relied  innumerable  times  upon 
dlpartment  or  agency  rule  to  tell  an  inquiring  member  of  the  public  that  the 
jformation  requested  cannot  be  divulged.  On  such  an  occasion  the  member 
k|  the  public  is  being  told,  in  effect,  that  certain  things  are  available  to  the  pub- 
ind  others  are  not.  Just  what  is  available  to  the  public  will  vary  among  the 
iMitcies.  In  some  agencies  practically  all  correspondence  is  placed  in  a  non- 
i  > i)lic  file.  In  others,  much  correspondence  appears  in  public  files.  For  example, 

E§®  Chairman  of  the  Civil  Aeronautics  Board  testified  on  October  17,  1957, 
_|forc  the  Special  Subcommittee  on  Legislative  Oversight  62  that  in  a  particular 
being  considered  by  the  Board  a  letter  from  one  member  of  Congress  might 
.pear  in  a  public  file,  whereas  a  letter  from  another  member  of  Congress 
Jllllng  to  the  same  case  might  be  put  into  a  non-public  file.  The  difference  in 
lilng  these  letters  could  result  solely  from  the  manner  in  which  the  respective 
mmunications  were  addressed,  i.e.,  whether  to  the  Board  or  a  particular  mem- 
if,  Contrariwise,  two  letters  from  different  Congressmen  addressed  to  the  Securi- 
Am  »nd  Exchange  Commission  or  one  of  its  members  would  at  least  receive  equal 
{ftltment.  Both  letters  would  be  filed  non-public. 

The  unanimous  passage  by  Congress  of  the  amendment  to  Rev.  Stat.  §  161 
Hrve>  resounding  notice  on  departments  and  agencies  that  something  should  and 

'•In  ruling  that  “written  accounts”  of  an  interview  “made  by  a  third  party”  were  not 
aiijx.l  to  be  produced  because  they  were  hearsay,  the  court  referred  to  the  new  Jencks  statute, 
•  s  note  56,  which  makes  it  plain  that  notes  of  an  interview,  etc.,  are  not  statements  within 
*  meaning  of  that  statute.  In  this  context,  the  court  stated  that:  "Surely  the  executive  files 
S  |hs  Government  are  not  to  be  invaded  more  easily  and  with  less  basis  in  a  regulatory  admin- 
fejMtlve  proceeding  of  this  sort  than  they  would  be  in  a  criminal  prosecution.”  Id.  at  325.  Thus, 
I  IT  appear!  that  the  court  would  not  apply  a  broader  rule  to  an  administrative  proceeding  than 
I  iW  presently  applicable  to  criminal  cases  under  the  statute. 

II!  Id  at  321.  In  discussing  the  issue  dealing  with  the  production  of  statements,  although 
|*li  eourt  did  not  define  “good  cause”  specifically,  it  indicated  that  there  must  be  a  reasonable 

.  beyond  mere  hope  or  expectation  that  the  particular  document  demanded  would  be 

iJljiiul  In  determining  the  ultimate  credibility  of  the  witness. 

•‘  The  Great  Atlantic  and  Pacific  Tea  Co.  and  Independent  Bakery  Workers  Union  (1-CA- 
A|f\  and  The  Great  Atlantic  and  Pacific  Tea  Co.  and  Arlene  C.  Smith  (l-CA-2284),  118 
||,j  I  B.  No  138,  September  3,  1957.  But  see:  National  Labor  Relations  Board  v.  Adhesive  Prod- 
■  |HI!  Corp.,  258  F.  2d  403  (2d  Cir.  1958). 

■  ••  This  testimony  has  not  been  printed  to  date. 
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Th'  fiZ  Zr  l  !■  mUCh  lnformation  ^  possible  available  to  the  public. 

•  PKln  $  dueCtIOn  W°Uld  be  the  establishment  of  uniformity  <>, 
dasstfication  between  public  and  non-public  information.  It  is  not  unreason.3 
able  for  members  of  the  pubhc  or  of  the  press  to  expect  to  be  able  to  obtain 
the  same  types  of  information  at  all  departments  and  agencies. 

BefomT^CoLl-esff?!  tC\  Uniformky  can  be  either  voluntary  or  involuntary, 
etore  the  Congress  feels  that  it  must  take  action  to  induce  such  uniformity  bv 

pressure  or  legislative  fiat,  it  would  be  well  for  responsible  agencTofS  2 
consider  working  out  uniform  procedures  on  a  voluntary  basis.S  The  fewer  th« 

of  Tateria\in  agency  fiies  the  -  ^ 

ment  call  for  resolution  of  the  doubt  ,n  favor  of  classifying  the  matter  as  public, 

,  S"ou“  government-wide  uniform  classification  ultimately  be  accomn  ,\h,  i 

“tLT"  h'nc"or,h  “ 

Asserting  The  Claim  of  Privilege 

To  aTse«ethTrftUati0nS  *“  "Wch1no  PurPose  »  served  by  a  claim  of  privilege 
1  o  assert  the  claim  can  result  only  in  unfortunate  precedents  anH  -w  i  » 

tm  teUting  to  foreign  affairs  and  the  national  defense,  but  they  are  imoort  m. 

*°  Um  proper  functioning  of  a  department  or  agency  One  such  matt^  T 

been  served.  y  '  1  34J  3U-  Quaere,  what  purpose  could  possibly  have 

Other  such  types  of  welhettabUshed  aTeafo^Tfor  ralmhJat  '7  °"  cr°*'examination.  I  hi,  I 

of  claims  of  privilege.  P  cross-examination  should  not  be  the  subject 

*•  Supra  note  32. 
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Kkfft  in  administrative  matters  as  well.  Both  of  these  were  involved  in  the 
case  67  and  were  held  to  be  secure  from  disclosure. 

In  a  case  where  a  claim  of  privilege  is  to  be  asserted  the  better  practice  is  to 

■  lodge  the  claim  as  soon  as  the  issue  is  raised.  It  should  be  a  formal  claim  by 
the  department  head  or  the  agency  and  it  should  be  in  writing.  Care  must  be 
taken  to  raise  the  issue  squarely  as  a  question  of  privilege  and  that  word  must  be 

IttHed.  It  is  not  sufficient  to  urge  that  a  document  is  “confidential.”  There  is  a 
lleir  distinction  between  the  treatment  given  things  "confidential”  as  compared 
.With  “privileged”  matters.68 

In  addition  to  the  claim  of  privilege  there  doubtless  will  be  questions  relat¬ 
ing  to  the  necessity  for  or  the  relevancy  and  materiality  of  the  requested  infor¬ 
mation  or  document.  Following  the  filing  of  the  formal  claim  of  privilege  counsel 
jhould  exhaust  every  argument  with  respect  to  necessity  or  relevancy  and  ma- 

JirUlity. 

If  the  immediate  problem  concerns  necessity,  suggestions  may  be  made  of 
Urnatives  to  disclosure  of  the  privileged  matter.  This  was  discussed  in  the 
IHiynolds  case.69  There  the  Air  Force  offered,  in  lieu  of  the  reports,  to  permit 

Iijhe  three  surviving  members  of  the  airplane  crew  to  testify.  The  court  said  that 
’jWceisity  was  greatly  minimized  by  this  available  alternative.  Although  the 
■  OUrt  did  not  approach  the  problem  from  the  standpoint  of  relevancy,  that  ques¬ 
tion  was  in  the  case.  There  was  no  suggestion  of  a  causal  connection  between 
lh*  accident  and  the  secret  equipment  being  used.  Depending  upon  the  facts 
.,(  each  particular  case,  it  is  probable  that  alternatives  may  be  suggested  which 
■  ijany  times  will  obviate  the  need  for  a  head-on  clash  on  the  question  of  privi- 
|(  g(  The  same  result  is  possible  by  raising  questions  of  relevancy  and  material¬ 
ity,  The  Overby  case  70  is  an  excellent  example  of  this.  There,  the  court  itself 
proceeded  to  narrow  the  problems  involved.  In  this  way,  also,  a  head-on  clash 
•I  to  privilege  may  be  avoided.  The  more  cases  decided  on  the  collateral  ques¬ 
tions  and  the  narrower  the  question  of  privilege  is— then  the  greater  the  likeli¬ 
hood  of  preserving  privileged  information. 


•'  Supra  note  17. 

■«  In  Communist  Party  of  the  United  States  of  America  v.  Subversive  Activities  Control 
guard,  supra  note  58,  at  321,  the  court  stated: 

"The  first  point  here  concerns  the  status  of  the  documents  involved;  they  are  official 
,  ,  J,,ns  of  the  FBI.  The  Government  repeatedly  urges  that  they  are  confidential.  Only 

III  III  brief  here,  and  only  in  one  sentence,  does  it  claim  they  are  privileged.  There  is  a  vast 
tlllftrince  between  confidential  and  privileged.  Almost  any  communication,  even  an  ordinary 
may  be  confidential.  Such  a  document  may  not  relate  to  any  matter  of  high  public 
Hineern.  But  privileged  means  that  the  contents  are  of  such  character  that  the  law  as  a  matter 
nf  public  policy  protects  them  against  disclosure.  A  communication  from  a  person  to  his  banker 
liny  be  confidential,  but  it  is  not  privileged;  certain  of  his  communications  to  his  doctor  or 
(ill  lawyer  are  not  only  confidential  but  also  privileged;  the  law  does  not  permit  their  disclosure 
fvm  under  subpoena  by  a  court.  So,  too,  with  Government  documents  .... 

"The  Government  did  not  claim  before  the  Board  in  the  present  proceeding  that  the  docu- 
....  „tl  here  involved  are  privileged.  No  factual  allegations  as  to  privilege  have  been  made. 
W«  cannot  consider  an  unsupported  claim  made  only  in  the  brief  here  that  the  doctrines  of 
privilege  apply.  That  the  documents  are  merely  confidential  does  not  protect  them  against 
fempulaory  disclosure.  Of  course  this  does  not  mean  such  documents  must  be  produced 
upon  every  demand;  good  cause  for  intrusion  into  confidential  files  and  materiality  and 
ff lavancy  must  be  shown.  The  law  in  that  area  is  well  settled.”  (Emphasis  supplied). 

*•345  U.S.  at  10-11. 

’*224  F.  2d  158  (5th  Cir.  1955). 
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Although  in  that  case  t£  of  waiver  of  privilege 

™s?££££  2 

(the  surety^  Only  the  Government  caPn  wiife  2  pSSE.»  ^  ^  ^ 

made  in  the  ShTr^ase  ^''in  supporfof^onT  °1  **“  aTgUmems  which  "'«* 
mentioned  by  the  court  in  the  opinion  They  ire  '  ^  n0t 

1-  The  doctrine  of  Hickman  v.  Taylor’’*  that  th»  i 

?*-*  -  »•  -  n~r? the 

- ■  iZSSSCTi  V *.  Securitici 

pendent  agency  in  the  executive  branch  Sre  freP  f  6,65  °f  an  inde‘ 

miujon.  just  a,  »  prLJd«P„u! wa‘  mi,de  ,h“  a*  Cora- 

s5tr ropm  ,o  ""“"o” » wwd, 

.  .  Conclusion 

tion,  counldfor  pant/m^y  be^xpmed  lolom^’  **  T”  35  in  private  Jiti^ 
Government’s  files.  Many  times  what  th.  ?  C  their  eSorts  to  pry  into 
times  the  matters  sought  will  be  irrelevant  7  ^  Wl11  be  unnecessary.  Other 
be  contested  for  wha"  /son  ±2  ZcTlnT^1  Such  "fish^” 
p> ivilege  will  be  squarely  in  issue  The  courts’  'w?  CaSCS  the  Government’s 
equities  between  the  public  interest  Problem  will  be  to  balance  the 

Individual.  There  ./no  rascs  and  the  of  Z 

"ibut,  S 

stlM, 

’•Supra  not*  17, 

”  Supra  nets  II. 

’•/bid, 

"***  discussion,  supra  pp,  20-88  -tB 

"  *<4>n»  note  17.  , 

fs  See  discussion,  supra  p.  14,  '  ^  ( 

ldws  cited  in  footnotes  32  37  a«  ar 
*•  The  SEC  brief  cited-  „  K  *3'  45  and  46;  and  ci  #7. 

299  u‘s  ^ 

”  Uni‘ed  StatCS  V-  EosSnberg,  245  F.2d  870  (3d  Cir.  1957). 
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EXECUTIVE  PRIVILEGE-A  PROBLEM  FOR  PRESS  AND  BAR: 

A  JOURNALIST’S  VIEW 

Clark  Mollenhoff  • 

Introduction 

Four  years  ago  a  precedent  was  established  which  I  believe  constitutes  one 
J  {he  greatest  threats  to  freedom  of  the  press  in  the  United  States  in  our  time. 
R  Creates  a  situation  in  which  regulatory  agencies  and  other  decision-making 
Modes  would  be  exposed  to  secret  tampering.  This  precedent  should  be  of 
|U»1  concern  to  responsible  members  of  the  bar. 

I  speak  of  the  May  17,  1954  letter  written  by  the  President  to  the  Defense 
‘leretary.  It  was  written  during  the  Army-McCarthy  hearings  to  prevent  testi- 
as  to  conversations  between  officials  of  the  Army,  the  Department  of  Justice 
Rd  a  member  of  the  White  House  Staff. 

The  original  letter  was  only  a  broad  statement  of  the  rights  of  the 
Ricutive  Branch  of  the  Government  to  keep  certain  things  "confidential”  and 
lit  of  the  scope  of  congressional  inquiry.  It  was  the  breadth  of  the  statement 
I)  confidential  records  that  made  the  precedent  dangerous.  The  application  of 
j)It  letter  since  then  demonstrates  clearly  that  there  is  reason  for  grave  concern 
•*-,  the  press  and  the  bar. 

Executive  Privilege 

Various  officials  of  the  Executive  Branch  have  stretched  this  claim  of  “execu¬ 
tive  privilege”  far  beyond  anything  that  could  have  been  conceived  in  the  read- 
to*  of  the  original  letter.  Instead  of  correcting  these  officials,  the  Executive 
in  inch  has  backed  them  fully.  This  support  has  continued  in  the  face  of 
ft  ports  by  a  half  dozen  congressional  committees  which  state  there  is  no  law  and 
Re  court  decision  to  back  this  extreme  secrecy  doctrine. 

The  Bureau  of  the  Budget  refused  to  allow  certain  witnesses  to  be  ques¬ 
tioned  and  certain  papers  produced  in  connection  with  the  handling  of  the 
Dixon -Yates  contract.  It  declared  that  under  the  May  17,  1954  letter,  Congress 
WM  entitled  to  the  decisions  of  the  agency,  but  could  not  go  behind  those  deci- 
tloni  since  papers  and  conversations  involved  in  formulating  policy  were 
"flonfidential.” 

Normally,  the  ability  of  the  press  to  penetrate  executive  agencies  is  pretty 
much  contingent  on  the  power  of  congressional  committees  to  penetrate  these 
uencies.  The  power  of  lawyers  to  penetrate  the  governmental  maze  on  behalf 
.1  their  clients  is  as  often  contingent  upon  the  power  of  Congress.  I’ve  heard 
of  *  few  hardy  journalists  who  feel  they  can  pry  loose  sufficient  information 
Without  any  aid  from  Congress.  However,  I  think  that  most  realists  will  admit 
ihxt  their  own  effectiveness  in  getting  information  of  an  unfavorable  character 
il  pretty  closely  tied  to  the  power  of  Congress  to  move  in  and  document  the  case. 

The  Bureau  of  the  Budget  letter  interpreting  the  May  17,  1954  letter  set 
down  this  principle:  The  executive  departments  can  regard  as  confidential  all 


*  Correspondent  for  Des  Moines  Register  and  Washington  Bureau,  Cowles  Publications; 
Member  of  Iowa  Bar  and  American  Bar  Association,  For  biographical  sketch  see  p,  v 
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of  the  conversations  and  papers  leading  up  to  a  final  decision.  Only  the  final 
decision  is  subject  to  the  subpoenas  of  Congress,  but  if  Congress  can’t  get  the 
information  leading  up  to  a  decision,  the  reporters  and  lawyers  can’t  get  it. 
That  precedent  stands  today  as  the  greatest  potential  barrier  to  every  reporter 
who  starts  an  inquiry  into  the  actions  or  spending  of  an  executive  agency. 

Executive  privilege  stands  as  a  convenient  umbrella  under  which  any 
executive  agency  head  can  take  cover  when  questioned  by  congressional  com¬ 
mittees  or  reporters.  Fortunately  most  agency  heads  have  too  great  an  appre¬ 
ciation  of  their  public  responsibility  to  use  this  precedent.  However,  enough 
have  used  it  to  make  it  completely  clear  how  great  is  the  potential  danger. 
Dozens  of  times,  witnesses  before  congressional  committees  have  commented: 
We  consider  that  information  to  be  confidential  under  the  President’s  Mav  17 
1954  letter.”  ’ 

A  former  administrator  of  consular  affairs  for  the  State  Department  told  a 
Senate  investigating  subcommittee  that  he  could  not  and  would  not  relate  hi* 
discussions  with  an  executive  assistant  in  the  Agriculture  Department  because  it 
was  confidential  executive  business.”  He  cited  the  May  17,  1954  letter  in  this 
barrier  to  a  probe  of  the  handling  of  the  Ladejinsky  security  case. 

Practically  every  investigation  of  the  Executive  Branch  in  the  past  four 
years  has  been  confronted  with  this  claim  of  “executive  privilege.*’  It  was  used 
in  inquiries  which  were  made  into  shipment  of  strategic  materials  to  Iron  Cur¬ 
tain  countries;  the  A1  Sarena  timber  transactions;  the  activities  of  certain  tele¬ 
phone  company  executives  at  the  Justice  Department;  the  Business  Advisory 
Committee  activities  at  the  Commerce  Department,  and  a  variety  of  investiga¬ 
tions  at  the  Agriculture  Department. 

•  .  ASricuIture  Department  even  tried  to  claim  "executive  privilege”  to 
withhold  copies  of  a  booklet  that  were  burned  because  they  were  regarded  as 
inconsistent  with  Department  policies.  The  Department  gave  up  the  "executive 
privilege”  claim  only  after  it  become  apparent  the  house  investigating  subcom¬ 
mittee  already  had  all  the  information  it  needed  to  make  things  hot  for  the 

Investigations  of  the  Moss  Subcommittee,  and  reports  of  various  congres- 
sion.il  committees  stated  that  there  was  no  support  in  law  or  in  court  decisions 
tor  this  claim.  Decisions  of  the  U.S.  Supreme  Court  were  cited  and  the  claims 
"  i  le  Justice  Department  were  shredded.  It  was  pointed  out  that  the  Congress 
must  have  the  right  to  investigate  how  laws  are  being  enforced  and  administer® 
or  Congress  will  have  lost  its  right  to  legislate.  The  Executive  Branch  was 
Mked  for  one  law  or  one  Supreme  Court  case  that  would  support  this  claim  of 
executive  privilege,  No  cases  were  produced  to  support  this  claim. 

"Inherent  Right” 

The  Executive  Branch  only  asserted  that  there  was  some  "inherent  right" 

‘*t  °.U*  ‘n,'aW  °r  C°U"  decisions  which  Rave  the  Executive  Branch  the 
.  TUS  W;'S  a  nght  that  Was  the  riRht  of  the  President, 
2h  /a  M,,y  1954  'e“er’  «  was  argued  that  this  right  had  been  given  to 
each  of  the  department  heads.  The  various  department  heads  and  their  sub- 

win  be  withheM  t0  arbkrarily  ded<Ie  What  WlH  be  Rive"  to  Congress  and  what 
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Then,  in  March  1958,  the  Department  of  Justice  took  this  “executive  privi- 
!•  ge"  one  step  further.  It  was  stated  before  the  Hennings  Subcommittee  of 
(lie  Senate  Judiciary  Committee  that  even  the  so-called  “independent  regulatory 
Igencies”  had  the  right  to  use  “executive  privilege”  to  refuse  records  and  testi¬ 
mony  to  committees  of  Congress.  This  meant  that  officials  of  the  S.E.C.,  C.A.B., 
J,C.C.,  F.T.C.,  F.C.C.,  and  F.P.C.  had  Justice  department  backing  and  authority 
10  refuse  to  testify  on  communications  with  the  White  House  and  with  others 
Inside  the  agency  or  in  other  agencies  of  government. 

From  the  time  the  Harris  Subcommittee  on  Legislative  Oversight  (formerly 
the  Moulder  Subcommittee)  had  started  its  work  in  1957,  it  had  run  into  this 
cUim  of  “executive  privilege”  from  the  various  regulatory  agencies.  Efforts  to 
dtlermine  the  White  House  communications  with  these  agencies  ran  into  a 
brick  wall  of  defiance,  and  a  claim  that  contacts  from  the  White  House  staff 
Wtre  "confidential  executive  communications”  and  outside  the  realm  of  what 
might  be  obtained  by  committees  of  Congress. 

In  a  few  short  years,  the  precedent  of  the  presidential  letter  has  shifted  the 
burden  of  justification  for  access  to  Government  records.  Under  this  precedent, 
(He  Government  need  not  prove  that  information  is  “confidential.”  The  Con- 
greu,  the  lawyer  and  the  newspaper  reporter  are  put  in  the  position  where  they 
must  demonstrate  why  information  should  not  be  treated  as  "confidential.” 

These  are  not  cases  where  national  security  is  involved  or  is  claimed  as  a 
ftnion  for  withholding  information.  These  are  not  cases  where  the  informa¬ 
tion  sought  is  in  a  raw  investigation  file  or  is  part  of  a  personnel  or  loyal-security 
m«.  These  are  not  cases  that  involve  the  diplomatic  relations  of  the  U.S.  and 
mother  country.  This  problem  centers  around  secrecy  in  agencies  that  are 
hmdling  domestic  policy,  and  the  rights  of  litigants  to  a  fair  open  hearing.  It 
Involves  the  right  of  the  public  and  the  press  to  examine  the  workings  of  agencies 
Of  government. 

Problem  Not  Political 

It  is  not  necessary  to  generalize  and  say  one  administration  is  better  or  worse 
than  any  other.  My  own  experience  indicates  that  the  agencies  normally  try 
|0  do  a  good  job  of  getting  out  information— until  they  have  something  to  hide. 

The  fact  that  there  may  be  better  information  policies  today  in  some  Gov- 
imment  agencies  makes  the  precedent  of  “executive  privilege”  no  less  a  threat 
10  the  press  and  our  processes  of  government.  As  long  as  the  precedent  remains 
Unchanged,  the  press  or  the  public  can  be  barred  at  any  time  on  the  whim  of  the 
Igency  head.  Congress  can  also  be  blocked. 

I  do  not  believe  that  the  President’s  letter  was  any  devious  act  planned  to 
•trike  at  the  press.  On  the  contrary,  I  am  sure  it  was  innocently  and  hurriedly 
devised  to  meet  an  intra-party  political  problem  presented  in  the  Army-McCarthy 
hearings.  However,  the  fact  that  the  blow  was  not  aimed  at  freedom  of  informa¬ 
tion  is  unimportant  if  it  puts  the  press  and  the  power  of  Congress  within  the 
finge  of  danger. 

It  is  not  necessary  for  newspapers  or  bat  groups  to  take  sides  on  the  various 
luabbles  between  the  executive  agencies  and  congressional  committees  that 
happen  to  be  operated  by  chairmen  of  a  different  political  complexion.  We 
ihould  consistently  take  the  position  that  Congress  is  entitled  to  the  maximum 
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formation  SuSd  ^ofbTavSble  ^ "*  SWn  Why  pubIic  PolicY  dictates  the  lq 

£  VTere  wkh  the  , 

the  executive  decision  has  been  made  ,hfrl  Govemment.  However,  wh« 

entitied  to  know  what  factors  went  into  the  dee’ "SreSifand  the  press  shouId  N 

behind  decisions,  the  door  is  opened  for  the  fixers.'  '  ^  barred  from  goi3 

cal  problem  in  which  T^ve^ T  bC  aPProached  as  a  poliffi 
pened  to  have  been  written  in  the  present  art  r  ^  Vllain-  Tfle  fetter  hap. 

rr  “r,::;:  h -m 

*  as awra 

can  intone  "confidential”  and  not  even  make  f  Which  the  aW  head, 
pecific  problems  of  national  interest  are  invni  J*  that  security  or  other 

"tonn,.  PUbbC  °ffidals  Wil1  alw^t^LpS  m  alS°  aW  Z 

-prudence.  >  or  their  improprieties 

is  essen^ ^edom  of  the  L 
essential  to  fair  play  and  public  information  that  °Pen  hearingSParo 

Writers  since  Alexis  DeToqueville  have  commented”31  °u  <I«asi  Judidal  bodic, 
ependent  on  an  informed  public-and  an  ;  f  °n  j16  fact  that  democracy 
on  ope„  hearings  and  a  free  preL  Whl"t™  y?  Pub,ic  is  dependent 
p  ess  is  dependent  upon  the  ability  of  Congress  to  JJfi  °T  1°*’  freedom  of  tltfl 
.  Any  President  of  the  United  State  TZ  ^  *  details' 

of*  those*  h°  hlS  adVantage'  Unless  they 'are  opm  ^learly.Jhy  the  open  record 
of  those  he  appoints  to  head  the  agencies  and  Pruefldent  15  at  the  mercy 

the  care  used  in  making  appointment,  fn  those,on  hl«  staff.  Regardless  of 
agency  head  going  wrong.  A  President  doe  ^  1S  always  the  possibility  of  an 
ent  investigation  of  the  reports  filed  hv  •  normally  conduct  an  independ 
men  who  report  to  them.  Tr  over  fiL ™  ?***■  T^y  depend  oTthc 
their  first  inkling  of  nonfeasance,  misfcaLIce  Presldents  have  often  received 
news  story  or  a  question  at  a  'press  conference6  ^  malfeasance  in  office  from'!, 

.honw'n„«?e,yiSI”,“™,e  h™  .h*.  .he  May  „  , 
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used  to  cover  up  improper  acts  R„.  •  u  executive  privilege”  to  be 

usTthiTIf  d  “  P°SSible  that  future  ieIdersainetheUg??  W?“t  ab°Ut  futurc 
use  this  precedent  to  throttle  the  press  tomli  c  h  Executlve  Branch  could 

tions,  and  arbitrarily  control  decisions  of  alf!h  fmstrate  congressional  investiga- 

tory  agencies.  This  possibility  shou  d  hf  *?caltaI  “independent"  reS  . 

groups  and  all  bar  associations^into'actioif  miw.U^  *  a”  ***££ 

<5  .  The  Lawyer’s  Stake 

nation’s  re^^L'"  "■«  l»»>m  a,  „  „„ 

P  Kis-  Secrecy  lht  atmo>phere  ^ 
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unauthorized  representation,  innocent  or  not,  can  operate.  This  is  true 
Kther  the  secrecy  is  a  result  of  the  use  of  “executive  privilege”  or  the  distor- 
I  .  ..  of  the  so-called  “housekeeping  statute”  or  the  Administrative  Procedure 
j  It  is  equally  true  when  the  secrecy  is  the  result  of  misapplication  of  the 
yfSurlty  rules  and  regulations. 

I  The  “executive  privilege”  claim  is  the  most  devastating  only  because  it  is 
■  Unbracing,  and  can  be  used  and  abused.  It  is  time  that  the  American  Bar 
■lOdation  and  other  bar  groups  start  giving  this  problem  the  kind  of  attention 

Ifoerves  Lawyers  and  legal  groups  should  be  in  the  front  line  fighting  for 
.  n  government  at  every  turn  instead  of  sitting  quietly  in  their  chairs  until 
H|  newspapers  of  the  country  or  the  committees  of  Congress  put  the  spotlight 
■  the  problem. 

Secret  Government  decisions  could  adversely  affect  a  client  s  interest  in  a 
Ibvernment  contract,  and  cause  a  result  which  would  have  been  different  if  the 
Ell  had  been  discussed  openly.  Television  awards  could  be  influenced  by 

I  Jj . unications  from  the  Executive  Branch  or  the  Congress.  The  latter  could 

El,  however,  assert  executive  privilege  if  an  injury  is  made. 

Secret  determinations  on  loyalty  and  security  cases  bar  clients  from .  receiv- 
L  findings  on  the  charges  which  caused  them  to  be  dismissed  from  their  jobs, 
fecret  health  reports  filed  in  the  department  of  Health,  Education  and  Welfare 
p|y  result  in  your  client  being  fired  without  being  able  to  find  the  reason.  And, 
■I  these  cases  the  HEW  even  has  barred  the  client’s  doctor  and  lawyer  from 
laming  the  cause  of  dismissal. 

Months  of  hearings  on  an  international  airline  route  may  take  place  before 
,i„  Civil  Aeronautics  Board,  and  your  client  may  find  a  decision  influenced  by 
i  ..  i .  ,rs  which  do  not  appear  in  the  record.  Similar  conditions  could  arise  if  your 
Ultnt  sought  action  against  an  unethical  competitor  before  the  Federal  Trade 
i  Commission,  or  a  company  which  is  not  complying  with  the  regulations  of  the 
§ICU  ri  ties  and  Exchange  Commission. 

This  Government  was  intended  to  be  a  government  of  laws,  and  not  a  gov- 
Unment  of  men.  But,  off-the-record  decisions  are  becoming  more  prevalent 
||  the  Federal  Government  becomes  larger  and  more  complex. 

Secret  government  tends  to  be  a  government  of  men.  There  is  no  need 
)0  comply  with  the  standards  of  a  strict  yardstick  if  the  decision  can  be  made 
MCfetly.  Strict  adherence  to  law  and  precedent  fails  when  decisisons  can  be 
mide  behind  closed  doors  and  without  an  accounting.  It  is  obvious  that  mem- 
ttn  of  the  bar  should  not  participate  in  such  proceedings,  or  cause  them  to 
like  place. 

Reputable  lawyers  don’t  want  off-the-record  decisions  to  determine  the  multi- 
milllon-dollar  decisions  or,  for  that  matter,  the  small  decisions  of  the  Govern¬ 
ment,  Such  decisions  could  be  tolerated  no  more  in  our  Federal  regulatory 
Igtndes  than  they  are  in  our  Federal  Courts. 

It  is  understandable  why  attorneys  practicing  before  a  specific  agency  might 
Ant  want  to  lead  a  battle  to  open  up  records  and  correct  procedures  that  top 
Government  officials  oppose.  Lawyers  don  t  like  to  infuriate  those  Govern¬ 
ment  officials  who  may  be  ruling  on  their  clients’  rights. 
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However,  this  is  the  reason  why  legal  groups  as  a  whole  should  tackle  these 
problems  in  all  agencies  and  not  leave  it  to  the  specialized  bar  group  that  hit,, 
pens  to  be  dealing  with  the  agency.  The  legal  specialist  can  be  helpful  in 
pointing  out  the  problems  that  exist  at  the  Federal  Communications  Commij. 
sion,  the  Interstate  Commerce  Commission,  the  Federal  Power  Commission  or 
the  other  regulatory  agencies.  But  it  is  only  normal  that  they  would  be  cautious 
about  stepping  on  toes. 

™s  is  why  the  full  force  of  the  various  legal  groups  of  the  country  should 
be  brought  against  rules,  regulations,  laws  or  practices  that  impose  secrecy  or 
allow  broad  secrecy  on  government  records  and  decisions. 

There  should  be  no  question  but  that  a  code  of  ethics  should  be  established 
in  agencies  that  do  not  have  such  a  code,  and  the  codes  in  existence  in  other  agen¬ 
cies  should  be  reviewed.  ° 

If  agencies  are  as  reluctant  as  the  FCC  has  been  on  this  subject,  the  code 
should  be  established  by  the  Congress  and  the  bar  associations  should  be  request- 
mg  it  if  the  Congress  does  not  move  quickly. 

The  Code  of  Ethics  should  provide  for  the  same  ethical  standards  as  the 
Canon  of  Ethics  of  the  American  Bar  Association,  and  it  should  not  be  warped 
by  any  provisions  for  keeping  secret  part  of  the  record. 

Housekeeping  Statute 

„  On  August  12,  1958,  President  Eisenhower  signed  a  law  amending  the  so- 
*  called  housekeeping  statute,”  to  provide  that  this  1789  law  can  no  longer  be 
used  as  grounds  for  withholding  information  from  the  Congress,  the  press  or  the 
public.  r 

The  law  was  orginally  passed  to  make  heads  of  various  government  depart¬ 
ments  responsible  for  the  care  and  custody  of  records.  It  was  distorted  into 
authority  to  make  regulations  to  prohibit  use  of  the  records. 

The  simple  amendment  states:  “This  section  does  not  authorize  the  with¬ 
holding  of  information  from  the  public  or  limiting  the  availability  of  records 
to  the  public."  ' 

I  bat  sentence  should  make  it  clear  to  any  government  official  that  he  cannot 
U66  this  statute  any  longer  as  authority  for  secrecy. 

I  he  cooperation  between  the  bar  association  groups  and  various  news- 
peper  group  made  u  possible  to  get  this  simple  amendment  passed  by  the 
*nd  ‘it'.ued  into  law  by  President  Eisenhower.  The  feat  was  accom- 
1  ’  *  ■  "  in  Uce  of  the  mo“  stubborn  opposition  from  the  Executive  Branch. 

Executive  Branch  Position  Regardless  of  Party 

The  position  taken  by  the  Executive  Branch  is  not  a  Republican  position 
01  ;l  ,emocra“c  position.  It  is  simply  the  position  that  is  usually  taken  by  the 
party  in  power  following  its  natural  desire  to  make  decisions  for  the  benefit 
of  the  party  in  power. 

Newspaper  associations  and  bar  associations  will  always  find  themselves 
aligned  against  “the  party  in  power”  in  seeking  open  government,  and  admin¬ 
istrative  decisions  under  procedures  that  are  as  nearly  similar  to  the  Federal 
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Courts  as  is  practical.  Those  in  office  are  not  necessarily  bent  upon  a  path  o 
favoritism,  blunders  or  inefficiency  when  they  insist  that  secret  recordsandsecret 
decisions  are  best.  They  are  often  doing  what  seems  to  them  to  be  the  best 
thins  in  providing  quiet  secret  sessions  for  weighty  decisions. 

For  this  reason,  the  newspapers  and  the  bar  associations  should  be  equipped 
With  the  cases  and  the  arguments  to  show  that  secret  government  is  bad  for 

government  officials.  . 

The  undesirability  of  off-the-record  communications  has  been  dramatically 
brought  to  public  attention  before  the  Legislative  Oversight  Subcommittee. 
They  demonstrate  that  secrecy  is  bad  for  all  parties  to  the  communication  and 
||  ii  bad  for  the  lawyers  caught  in  the  flow  of  events. 

Communications  With'  Regulatory  Agencies 

It  is  time  that  there  is  an  absolute  prohibition  against  Executive  Branch  or 
Congressional  communications  with  regulatory  agencies  except  those  made 
inly— in  writing,  and  with  the  correspondence  available  for  inspection  m  a 
public  file.  This  is  a  step  toward  a  government  of  laws,  and  not  of  men.  T 
. .  freedom  of  information  for  the  press,  and  for  any  othermembersofthe  public 
With  an  interest.  To  the  lawyer,  it  is  the  opportunity  to  find  out  the  facts  before 
|ht  agency  and  the  chance  of  a  fair  decision. 

Lawyers  may  find  that  from  time  to  time  they  must  argue  for  secret  govern¬ 
ment  to  shield  the  private  financial  transactions  of  a  client  when  the  records  were 
.Ubmiued  to  an  agency  in  confidence.  Lawyers  may  find,  also,  that  to  serve  a 
Silent  best  they  must  argue  that  a  personnel  file  or  a  security  file  must  be 
kept  secret. 

But,  during  this  argument,  lawyers  should  keep  in  mind  that  the  secrecy 
llut  protects  a  client  today  may  destroy  him  tomorrow.  The  case  of  a  Mrs.  . 
Who  came  to  my  office  has  dramatized  this  point  for  me,  and  I  m  sure  many  news¬ 
paper  men  and  lawyers  have  run  into  the  same  problem. 

Mrs  A.  is  a  woman  of  about  50,  and  she  had  years  of  service  with  the 
Civil  Service  Commission  as  a  shorthand  reporter.  She  had  some  problems  with 
8f.  employee  in  the  same  section,  and  some  disagreement  with  a  supervisor 
Uhe  was  asked  to  go  to  the  Department  of  Health,  Education  and  Welfare  for 
physical  examination. 

Mrs.  A.  took  the  physical  examination,  and  shortly  afterwards  was  forced 
(0  resign.  She  was  given  no  reason,  except  that  something  in  the  physical  exam¬ 
ination  made  her  unqualified  to  continue  as  a  government  employee.  Mrs.  A. 
want  to  a  private  physician,  and  had  a  thorough  examination  to  try  to  find  out 
why  she  was  unqualified  to  hold  her  job  with  the  government.  The  doctor  could 
find  no  reason  why  she  should  be  discharged. 

At  this  point,  Mrs.  A.  hired  a  lawyer.  Neither  the  doctor  nor  the  lawyer 
could  obtain  access  to  the  records  of  the  physical  examination  given  to  Mrs.  A. 
at  the  Department  of  Health,  Education  and  Welfare. 

The  lawyer  hired  by  Mrs.  A.  found  himself  tilting  with  a  ghost.  He  couldn’t 
iven  find  out  why  his  client  was  discharged,  and  yet  was  faced  with  trying  to 
establish  proof  that  whatever  was  alleged  was  not  true. 
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This  reporter  was  informed  at  the  Health,  Education  and  Welfare  Depart¬ 
ment  that  the  physical  records  of  all  government  employees  are  confidential.  I 
pointed  out  that  this  confidential  status  was  undoubtedly  set  up  for  the  purpose 
of  protecting  the  government  employee  against  public  intrusion,  but  that  it 
certainly  couldn’t  be  meant  to  keep  a  government  employee  or  her  private  doc- 

t0^fwmireXanJI-ning  the  record-  Officials  at  the  Department  of  Health,  Education 
and  Welfare  disagreed. 

In  this  same  way,  the  secrecy  surrounding  the  loyalty  security  files  is  often 
perverted  to  the  detriment  of  the  government  employee.  The  original  logic 
for  the  secrecy  on  these  files  was  based  on  protection  of  the  government  employee. 
However,  it  has  been  perverted  to  protect  the  government  administrators  who 
may  act  arbitrarily  on  a  discharge. 

Amendment  to  Laws 

The  Moss  Subcommittee  of  the  House  Government  Operations  Committee 
is  giving  some  real  leadership  to  the  fight  against  government  secrecy. 
enate  Judiciary  Subcommittee  on  Constitutional  Rights,  headed  by  Senator 
Thomas  Hennings  (Dem.,  Mo.)  is  in  the  forefront  in  fighting  secrecy  on  the  other 
side  of  the  Capitol.  The  Newspaper  Publishers  Association,  the  Sigma  Delia 
Chi  Journalism  fraternity,  and  the  Associated  Press  Managing  Editors  have  all 
supported  the  basic  goals  of  the  Moss  Subcommittee. 

The  House  Government  Operations  Committee  has  recommended  this  basic 
policy  in  attacking  government  secrecy: 

Congress  should  establish  a  uniform  and  universal  rule  on  informa¬ 
tion  practices.  This  rule  should  authorize  and  require  full  disclosure  or 
information,  except  for  specific  exceptions  defined  by  statute  or  restricted 
delegation  of  authority  to  withhold  for  an  assigned  reason  within  the 
scope  of  the  authority  delegated.” 

,  THr  amendmfnt  t0  the  housekeeping  statute  is  the  first  step  in  carrying  out 
at  policy,  and  the  newspapers  and  legal  groups  saw  eye  to  eye  on  it. 

I  he  next  target  should  be  amendment  of  the  Administrative  Procedure  Act 
to  remove  the  authority  for  imposing  secrecy  on  non-security  matters.  Bills  have 
already  been  drawn  by  Moss  and  Hennings  to  achieve  this  goal. 

.  *'  "VV-P*  and  easy  a  matter  to  explain  as  the  one  sentence 

S statute-  But>  k  is  short  enough  for  fuI1  stu<1>' 

I  he  \dminlitratlve  Procedures  Act  was  passed  in  1946.  The  purpose  of 

5minl.Zi°.  PTBt  “If  'i,,n  °f  b“‘  -tic  secrecy  on  the  facing 
rolnlitratlve  actions  of  the  federal  government.  But,  in  that  law  were  pro^ 

visions  that  information  might  be  kept  secret  "in  the  public  interest”  or  “for 
good  cause  found,”  or  because  it  relates  to  “internal  management’ "f  an  agency 

nhraf«der4l  °fr',dals  inthe  Past  decade  have  had  a  field  day  with  those  three 

L,  .,  V***  ^  ilU°  eXCUSeS  to  defeat  th«  right  of  the 

press,  the  Congress  and  the  public  to  get  information  on  government  operations 
when  no  possible  security  problem  could  be  involved  ^  , 


executive  privilege  ,  t  J 

The  proposed  amendment  to  the  Administrative  Procedure  Act  would  insert 
the  paragraphs  set  forth  below  i  in  the  “public  information  section. 

I°hn  MUcheU.  — S.  **• 

American  Bar  Association  Ad  amendments  to  the  Administrative  Procedure 

<» 

,cl  pig  S  i-an,,  ,o  ,h«  Adn.tato.ive  P,o«du»  Ac, 

through  at  the  next  session  of  Congress.  .  ,  ,  ■ 

t)(  executive  pnvileg  .  made  it  clear  that  the  administration  is 

SXnfrrSt^  Branch  has  an  all  inclusive  and 


—  Every  agency  shall  separately  state  and  promptly  file  for  publication  in  the  Federal 

^****,tp)  ^weriptiow  ^^iti^entrarand ^ekTorganization,  including  delegations  by  the  agency 
III  (Inal  authority;  .  thods  by  which  its  functions  are  channeled  and 

ll.,ern<dLd?teincludin1  me^namre^nd  requirements  of  all  formal  or  informal  procedures 

available;  f  public  use  and  instructions  related  thereto  including  a 

(*>  descriptions  of  all  *°™  h  ?or£,  and  instructions  may  be  obtained;  and 

-  revision  of  the  foregoing. . 


i'ZZ  35STSST IZZrZTtf  ^  «e  for  publication  in  the  Federal 
M|l.?er  and^ing  the  Code  of  Federal  Regulations: 

l  SSS/of^'poli^  or  interpretation* formSlMed’ and  adopted; 

'"•pT"w  .r.TKnr^“Vf.^TbKbi,.  iStMSSSJti 

piper,  and  documenU  submi  t^  to  and  r«:eived  by  g  y daimJ>  commumCations, 

,*p..i"ts!  ‘rX  papers 

rr'/lnJivfdtltte  SMS  agency  gshall  b2  entered  of  record  and  made  available 

W  thlPA.  order,  opinion  puK 

ttn^XhThis^cdon1  hN0  person  fl?  in  any  manner  be  required  to  resort  to  any 
organisation  o^procedure  not  .  ^ubl.she  ^  ^  o[  subject  matter  which  is: 


F  The  provisions  of  this  section  snai.  mv,  - 

k  of  personal 

SS  JTSSWK-  »'.w.  — . 
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EfH’Sr"' s  • 

legislation  the  Congress"!^  recognized  *tatU*e  amendmem) 

vestigative  processes  must  be  promoted  i  t  a  so  ?ecls,°n-maki"S  and  in- 
history  of  the  bill  that  it  is  not  intended  11,  T  ^  lc8isIative 

Power  in  the  executive  iLch  ttherem  und^t^  ™ 

press  MaPnrtmeb  °f  /“**  wi"  «»*»*  to 

non  taken  by  the  Department  of  Justice  has  no"  sup^n  llT  ^  **  P'’S' 

Justice  havettwed ^rom tgtd  **“  by  «■*  Apartment  of 

sources.  Those  attacks  are  certain  to  ^  TrPT^d 
time  officials  of  the  administration  try  to  assert' tb  7  renewed  e4y 

executive  privilege”  to  hide  records  or  refuse  to  testify"1611  daim  °f  br°ad 

“"“S  and  the  Congress  in 

espoused.  Government  lawyers  should  not  lend  £f  DePartment  °f  Justice  ha, 
a  sorry  and  distorted  theory  that  is  tota  v  nl  ®  t0  SUPPort  of  «uch 

informed  public-the  heart  of  democracy.  "  COns,stent  Wlth  the  need  for  an 

the  fact  that  lawyera^a  grou^ar^lm  reT' d^l  eT°Ups’  is  constantly  deploring 
This  should  be  a  matter  of by  the  W 

A  legal  profession  that  really  wams  to  bZ  ur  ^  **  ^  P™^ 
strike  hard  and  often  at  government  secrecv  Th  Pubhcure,ations  stock  should 
in  favor  of  keeping  the  activities  of  our  rw  ^  bar  should  be  3  loud  voice 
examined.  Lawyers  should  be  the  first  to  rnment  out  where  they  can  Sc 
bureaucratic  secrecy  can  do  to  our  system  of  l  ^  *°  aPPreciate  fully  what 
afraid,  too  polite,  or  too  political  to  shorn  aboK™1'  ^  should«’t* 

Concluding  Remarks 

^i^ShSfat10  Tw  ^  006  °f  the  lucid 
Cro,S  for  the  August  issue  of  the  Bulled of  the a  -WnttCn  by  Dr'  Haro,d  I 

SSW . . -  -  *• 

of  privacy  as  pS»p/e,"SIrf?  CcSStS^1  SpThllY  Privil^d  right 

f°  <>ne  hark»  back  ,o  royal  prerogative  ScUs  Id  thClr  The  *1 

“  reason  t0  believe,  the  people  have  done  sL  .  ln  *  land’  where  there 

f  lb8"  Kh,eir  kingS-  If  suc)l  3  privilege  ouX  m"g  m°^  than  merely  to 

forthrightly  by  amendment  of  the  Const, mf  ^  let  “  be  bought 
Congress  inasmuch  as  'The  by  9 

mis  rvation  entrusted  the  law- 
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making  powers  to  Congress  alone  in  both  good  and  bad  times.  It  would 
do  no  good  to  recall  the  historical  events,  the  fears  of  power  and  the  hopes 
of  freedom  that  lay  behind  tlieir  choice.'  Any  such  privilege  should  de¬ 
pend  by  law  on  the  nature  and  circumstances  of  the  record,  papier,  or  in¬ 
formation  involved  and  not  upon  the  status  (as  being  in  the  executive 
branch  or  exercising  executive  functions)  or  the  will  or  the  discretion  or 
the  caprice  of  the  official  happening  to  have  custody.  No  such  servant  of 
the  people  should  be' judge  in  his  own  cause.” 
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THE  PUBINTERESTHI  m°  KNOW  AND  THE  PUBLIC 
TEREST-A  DILEMMA  REVISITED  C 

Conrad  D.  Philos  * 

the  one  analyzed  in  thi, 

ubject  are  as  heated,  the  ar?umpm«  *  .7  ^act  that  debates  on  th<* 

m  “  ?e  "  resuits  “  ^ 

£,££ those  issues  «>■** 

or  Le^siadve^Sranches^but ‘tlfe ^ee^ o^ tJ^OVern*n^Cre<^U^°*^°”^,tE”  Judicial 
compared  to  that  of  the  public  s^  that  thi  t  agCnCleS  for  “formation'  will  be 
can  be  viewed  in  the  proper  pelsptlt  SUbjm  °f  the  Public’s  *%»*  to  know 

public^-ligh'm  know?’  hHow™e?1h  '7  aVailable  °n  the  object  of  the 
age,  and  a  phenomenal  growth  in  our  econo^™  °f  the  “co:ld  war’”  the  missile 
mental  problems,  and  Seated  many  imrir T7  f Ve  £°  many  novel  govern 
£*  1 ,he  within  GoveXJ, 

fh““"S.rd  Mo“  ,h“  i»chg,o„„d,  ,h, 

these  developments  which  is  the  subiert  ^  d  ,£°  inquire  into  a  facet  of 
Pared  a  number  of  preliminary  analyses  .S"'1?'  These  c°mmittees  prc- 
This  material  was  supplemented  bv  ,hl  ’  ,  £  dles  and  reports  on  the  subject 
presented  various  viewpoints.!  ^  ^  test'm°ny  of  a  number  of  witnesses  who 


p.  vi.  Consultant  to  the  Judge  Advocate  General  of  the  Armv  F  k-  "M 
1 Subcommittee  on  Go  ^  b,ograPhical  sketch,  aee 

p7oT7:%X  Cor^°tnSreSS'S  J^7%7commUtee77ulcommm,Utee  on  G°™™men, 
hhc  former  committee  published  the  rn  Ju.diciary-  85th  Congress  fHrnn'  Constitutional 
cussion  with  Editors  et  al  /w  the  following  material-  PrintpH  a/  '  ,ennings  Subcommittee) 
Agriculture  (Nov  8  9  and(  mYq«?55D):  Part  2'  Civil SeZ  >•  Panel  S 

Panel,  Scientific  and  Tech  Info'  !\f5  'uP?rt  3’  PaneI>  Legal  Experts’  Treasury  an<! 

J- JO.  12,  1956);  Part  7  Dent  ,(”arch  7-  8.  9-  1956);  Part  5  IW  8-  9,  1956);  Part  4, 

s?  Dept. 

P«{TpM.inDi" EtaS  "»ou«k«Ptoas7a'tute’-  £?*£*■, |“Iy  »■  W F&X 
0th  Stct,  (Nov.  IK  10  ,,j,  _  ov^rnmc,1t  Lawyers  (June  “>0  22  iqsm  ^  22)  (July  22,  1957V 
•UP",  (Tib.  6,  7:^958)  p««  ia5r'  R  '  2?d .  Hearing",,  wld'S  1  *■  ^t.  "of  Defense 
(/*"•  SI,  21,  22,  1958).  h  15'  Restrictions  on  Flow  of  Scientific  an^x^  ^f"^  Statut<-' 

.  Reports;  H  R  „  Technological  I„f„., 

Agencies  (Dept,  of  Defensel-Krh  rREI>-  ?°"  1884-A™iiab  litv  "  J  Injn  i  andNatl-  Defend).. 

from  Fed.  Depts.  and  aSs  /p  ^?'  -/0"6  16’  1958>  Hou«  w «7£°?  F,C<FDePts-  and 

a"  '”U^’«?^?rucC5'iTh  if  lSSH.' 
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S#fuvoking  discussions.  When  this  material  is  evaluated  in  the  light  of  the  subject 
||f  this  article,  the  following  issues  are  presented: 

1.  Can  the  Executive  Branch  withhold  non-defense  information  from  the 
(jiitilic?  It  is  to  be  noted  that  this  statement  of  the  problem  excludes  three  areas 
If  discussion:. 

(a)  Requests  for  classified  defense  information;  3 

(b)  Principles  applicable  to  regulatory  agencies;  4 

(c)  The  authority  of  the  Executive  Branch  to  withhold  information  from 
Congress  instead  of  the  public.  However,  the  effect  of  a  withholding  from 
Uongress  vis-a-vis  the  public  will  be  discussed. 

2.  The  second  proposition  is  the  effect  of  the  amendment  of  Section  161  of 
ijiti  Revised  Statutes  (1875),  5  USC  §22  (1952).  This  statute  provides: 

‘‘The  head  of  each  department  is  authorized  to  prescribe  regulations, 

;,  not  inconsistent  with  law,  for  the  government  of  his  department,  the  conduct 
>(  of  its  officers  and  clerks,  the  distribution  and  performance  of  its  business,  and 

►|  the  custody,  use,  and  preservation  of  the  records,  papers  and  property  ap¬ 

pertaining  to  it." 

tlir  amendment  provides: 

‘‘This  section  does  not  authorize  withholding  information  from  the 

public  or  limiting  the  availability  of  records  to  the  public.” 

The  proponents  of  this  Bill  (H.R.  2767)  5  took  the  position,  in  substance, 
Ihltt  the  Executive  Branch  had  issued  directives  which  imposed  certain  limita¬ 
tion.  upon  the  release  of  information  to  the  public,  and  that  these  directives 
Wfre  erroneously  based  upon  the  provisions  of  this  statute.8 

The  Hennings  Subcommittee  on  Constitutional  Rights  held  hearings  on  a 
pOmpanion  Bill  in  the  Senate  (S.  921).  The  Subcommittee  filed  a  favorable 
fiport,  and  late  in  the  session  the  Senate  passed  an  amendment  which  contained 
||le  same  language  as  the  House  Bill.  On  12  August  1958  it  was  enacted  into 
|(IW  by  the  signature  of  the  President.7 

Unfortunately,  many  questions  remained  unanswered  even  after  the  bill 
WM  passed.  This  result  is  due  in  large  part  to  a  number  of  misconceptions 
eonceining  the  basic  statute.  It  can  be  understood  only  if  it  is  placed  in  its 

t roper  relationship  to  the  Constitution,  other  statutes,  and  finally,  to  the  admin- 
trutive  procedures  which  implement  its  provisions.  It  is  imperative  that  this 

•  All  parties  were  in  general  accord  that  bona-fide  military  and  atomic  secrets  could  be 
Withheld  from  the  public.  However,  there  was  substantial  disagreement  in  defining  the  outer 
ijltiili  of  a  military  secret,  and  the  time  when  it  no  longer  qualified  for  protection. 

4  This  subject  is  discussed  elsewhere  in  the  symposium. 

'•  Representative  Hoffman,  the  minority  member  of  the  Subcommittee,  unsuccessfully  intro- 
Client  a  second  amendment  in  turn,  H.R.  2810.  It  would  have  acted  as  a  corollary  to  H.R.  2767, 
MHri  it  provided  that  the  basic  statute  neither  authorized  the  withholding  of  information,  nor 
tilt!  It  require  the  releasing  of  any  information  which  would  have  an  adverse  impact  upon  the 
public  interest. 

•  Mitchell,  supra  note  2,  at  207. 

1  The  President  also  issued  the  following  statement:  "It  is  clear  from  the  legislative  history 
of  I  hr  bill  that  it  is  not  intended  to,  and  indeed  could  not,  alter  the  existing  power  of  the 
IhmuI  of  an  executive  department  to  keep  appropriate  information  or  papers  confidential  in 
jni  public  interest.  This  power  in  the  executive  branch  is  inherent  under  the  Constitution.”" 
W.iltlngton  Post  &  Times  Herald,  Aug.  13,  1958,  p.  A2. 
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relationship  be  clarified  if  there  is  to  be  any  understanding  of  the  effect  of  th« 
amendment  upon  the  operations  and  prerogatives  of  the  Executive 

f  the  statute  is  placed  m  ns  proper  perspective,  a  better  insight  will  also 
be  ecured  into  the  concept  of  the  public’s  “right  to  know.”  According  ■ 
pertment  principles  will  be  developed  in  the  following  order:  g  Y'  ; M 

1.  The  public’s  “right  to  know”  under  the  Constitution. 

2.  Application  of  the  “right  to  know”  concept 

5'  te  of  Sec,,,’n  161  of  ,he  “  <■«»>  b. 

I.  The  Public  s  ‘  Right  to  Know”  under  the  Constitution 

fra m^n  f  °J  this  subJect’  th^  Constitution  invariably  becomes  the 

frame  of  reference,  and  sometimes  the  Constitution  is  cited  to  support  divergent 
positions  Unfortunately,  the  references  are  mostly  of  a  general  nature  an.fthe 
point  is  frequently  made  that  the  framers  of  the  Constitution  did  not’ envisage 
limitations  upon  the  public’s  right  to  know.  It  might  be  well,  therefore  m 
revert  to  the  Constitution  to  see  if  the  intent  of  its  framers  can  be  divined  and 

Hon  ^  a  h"?6?  T  reC?gn’Ze  any  imitations  upon  the  public’s  right  to  informa- 
.  A  detailed  analysis  of  the  background  of  the  Constitution  cannot  of 

^  ^  ank,e-  H—  ^  «  several 

The  Articles  of  Confederation  of  1781  contained  the  following  provision’ 

,,  TArtlC’,e  IX\The  “^ress  of  the  United  States  *  *  •  shall  publish 
°f  »Clr  Proceedlngs  monthly,  except  such  parts  thereof  felat ■ 
g  t  eaties  alliances  or  military  operations,  as  in  their  judgment  require 

shallT  T  h  ^elC'^teS  °f  3  State’  or  any  of  them-  as  hi*  or  their  request 
■Mite  furnished  WJth  3  tranSCriP£  of  the  said  Journal,  except  such  parti 

(toph^v'd“eT  “ ,ay  before  ,he  * •»«  ■>*- 

*.  q»«ion  arose  „  ,o  whether 

g  .tge,  s  lould  be  used,  and  the  following  debate  was  recorded: 

“In  Convention-Mr.  MADISON  and  Mr  RIJTT  Fnn?  m  ,  .  , 

^  of  Its  ' S 

«arne  ftom  tune  to  time;  except  such  part  of  the  proceedings  of^he  Sen  ur 
<0  “ei‘'"“ve  “P*C“y-  “  mar  be  Judged  by  rhs.  II . J 

be  ■“ 

ell  ,h,“;.,““ep° v ,"d„iaMr  mot'on  was  disagreed  by 

.  "Mr-  GERRY  and  Mr.  SHERMAN  moved  to  insert  after  the  i 
PU  *  1Sh  them’  the  followin&'  'except  such  as  relate  to  treaties  and  military 

in  (Library  of  Congress  ed.  19.2)  ,i,nl 

r.oN  of  the  United  States  o^JSS*™^!®)?787  WH,CH  FRAM“ 
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operations.’  Their  object  was  to  give  each  House  a  discretion  in  such  cases. 
On  this  question,— 

“Massachusetts,  Connecticut,  ay,  2;  New  Hampshire,  New  Jersey,  Penn- 
.  sylvania,  Delaware,  Virginia,  North  Carolina,  South  Caroline,  Georgia,  no,  8. 

“Mr.  ELLSWORTH.  As  the  clause  is  objectionable  in  so  many  shapes, 
it  may  as  well  be  strtick  out  altogether.  The  legislature  will  not  fail  to 
publish  their  proceedings  from  time  to  time.  The  people  will  call  for  it, 
if  it  should  be  improperly  omitted. 

“Mr.  WILSON  thought  the  expunging  of  the  clause  would  be  very  im¬ 
proper.  The  people  have  a  right  to  know  what  their  agents  are  doing  or 
have  done,  and  it  should  not  be  in  the  option  of  the  legislature  to  conceal 
their  proceedings.  Besides,  as  this  is  a  clause  in  the  existing  Confederation, 
the  not  retaining  it  would  furnish  the  adversaries  of  the  reform  with  a  pre¬ 
text  by  which  weak  and  suspicious  minds  may  be  easily  misled. 

“Mr.  MASON  thought  it  would  give  a  just  alarm  to  the  people,  to  make 
a  conclave  of  their  legislature. 

“Mr.  SHERMAN  thought  the  legislature  might  be  trusted  in  this  case, 
if  in  any. 

“On  the  question  on  the  first  part  of  the  section,  down  to  ‘publish 
them,'  inclusive, -it  was  agreed  to,  nem.  con. 

“On  the  question  on  the  words  to  follow,  to  wit,  except  which  parts 
thereof  as  may  in  their  judgment  require  secrecy, ’- 

“Massachusetts,  Connecticut,  New  Jersey,  Virginia,  North  Carolina, 
Georgia,  ay,  6;  Pennsylvania,  Delaware,  Maryland,  South  Carolina,  no,  4; 
New  Hampshire,  divided.”  9 

The  pertinent  considerations  were  certainly  before  the  Convention,  but  the 
■bove  provision — with  its  broad  grant  of  discretion — was  adopted.  Two  conclu- 
tloni  of  great  significance  can  be  drawn  from  the  debates  on  this  question: 

1.  The  framers  of  the  Constitution  recognized  an  implicit  need— in  appro¬ 
priate  cases — for  secrecy  in  the  conduct  of  the  public  s  business. 

2.  The  framers  did  not  adopt  the  provision  of  the  Articles  of  Confederation 
Which  would  limit  protection  to  only  military  operations,  treaties  and  alliances. 
Accordingly,  these  limitations  did  not  appear  in  the  final  draft  of  the  Consti¬ 
tution.10 

Moreover,  it  cannot  be  said  that  the  action  of  the  Conventions  represented 
Unintentional  or  precipitate  decisions,  for  it  is  an  historical  fact  that  the  delegates 
(pplled  the  same  criterion  to  their  own  convention  meetings  and  held  them  in 
jfoied  session.  Can  it  be  said  that  the  nation’s  interests  suffered  because  only 
the  final  document  was  released?  What  would  have  been  the  answer  if  the  news 
m*dia  of  the  day  had  contended  that  the  public  had  a  right  to  know-not  only 
tlte  contents  of  the  final  draft-but  also  of  the  preliminary  drafts,  the  discussions, 
|h«  exchanges  of  opinion,  and  the  divided  votes  of  the  delegates?  Apparently, 

"  5  Elliott,  Debates  on  the  Federal  Constitution  408,  409  (1787). 

10U.S.  Const,  art  I,  §5,  cl.  3,  now  states:  Each  House  shall  keep  a  Journal  of  its  Pro- 
tMtlinn.  and  from  time  to  time  publish  the  same,  excepting  such  Parts  as  may  in  their  Judg- 
require  Secrecy;  and  the  Yeas  and  Nays  of  the  Members  of  either  House  on  any  quesuon 
ihlll,  it  the  Desire  of  one  fifth  of  those  Present,  be  entered  on  the  Journal.  .  .  . 
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‘he  prelim,“r>'  material  shoulii 

=lta  „  „tase  wa,  made  in 

.  Several  delegates  outlinpH  ^  (Emphasis  added.)  n  ^  I 

J0Uri,al  °! £ 'Mention  pub, *"  ?'  ^  *' 

.  .  FRANKLIN  rose  with  a  SDPPrh  •  •..*  flCCt  the,r  vie^- 

S\lfL^.r  — -e. 

**  thTbe^e1  CXpeCt  “ 

^*HSiS?sri‘=SSS 

the  objections  he  had  had  to  it  and  end?  °Ur  constituents,  were  to  report 

s&r?  -  -  -  -  Jrsaws 

*  *  . 


SSSSSS* 

11  Extract  from  the  will  of  T  ’  ’  ^  he  retain  ^  Jour- 

Writincs  of  Unm  w,  ""  ol  Jart>cs  Madison  in  .  .  J 

Jamfs  Madison  549  (19,0).  adlS°n’  19  AP">  1835,  cited  in  g  Hunt,  preface 


EXECUTIVE  PRIVILEGE 


" 

!  ■ 


nal  and  other  papers,  subject  to  the  order  of  Congress,  if  ever  formed  under 
I  the  Constitution.’  ”  12 

Are  any  of  these  same  considerations  applicable  to  the  matters— of  varying 
|  he,  and  degrees  of  importance-which  are  considered  today  by  Congress  or  by 
•'ll  Executive  Branch?  It  is  apparent  that  the  release  of  the  discussions  on  many 
hi  these  internal  matters,  either  at  the  time  they  took  place  or  in  the  foreseeable 
Eture,  would  have  the  gravest  implications.  Moreover,  this  result  would  obtain 
Iin  though  national  defense  information  is  not  involved.  One  illustration  is 
Be  now  famous  Gaither  Report  which  contained  intensive  and  revealing  studies 
our  defense  posture.  Many  requests  from  news  media  were  directed  to  the 
Vfeiident  for  the  release  of  the  Report.  He  refused.  Mr.  McCloy,  former  U.S. 
i  i|gh  Commissioner  in  Germany,  and  now  board  chairman  of  the  Chase  Man- 
Plltun  Bank,  was  one  of  the  contributors  to  the  Report.  He  defended  the 
Nfu  lal,  and  said: 

“President  Eisenhower  needs  to  feel  free  at  any  time  to  call  on  anyone 
to  work  on  such  reports  and  it  would  only  serve  to  dampen  the  enthusiasm 
and  willingness  of  those  called  on  if  they  knew  the  results  would  be  made 
public.” 

*He  added: 

“There  are  in  that  report  some  indices  the  contents  of  which  I  would 
hate  to  see  be  made  public.”  13 


11.  Application  of  the  Right  to  Know  Criterion 
A.  Information  Practices  of  Congress 

I  It  is  readily  apparent  that  the  basic  considerations  which  influenced  the  dele¬ 
gate*  to  the  Constitutional  Convention  to  withhold  information  have  equal 
Validity  today,  for  present  day  Congressional  Committees  frequently  exercise  the 
right  to  safeguard  information  in  executive  sessions.  Moreover,  these  sessions 
!  Cover  many  subjects  which  are  not  related  to  the  national  defense,  treaties  or 
llllances.  In  a  recent  study  conducted  by  The  Congressional  Quarterly,  it  was 
i  reported  that  the  committees  listed  such  things  as  national  security,  government 
f  ifliciency  and  preserving  the  private  rights  of  witnesses  as  reasons  for  closing 
[  meetings. 

Consequently,  we  find  that  Congressmen,  like  the  Convention  delegates, 
recognized  the  need  to  protect  information  which  did  not  relate  to  military  or 
lUtc  secrets.  The  Congressional  Quarterly  analysis  also  disclosed  that  in  the 
h  period  1953  to  1957,  the  number  of  closed  committee  hearings  ranged  from  41% 
to  34%. 14  It  can  be  fairly  concluded,  therefore,  that  Congress  does  not  make  a 

*  11  5  Elliott,  op.  cit.  supra  note  9,  at  554.  558.  Certain  portions  of  the  Journal  were  cited 

by  Mr.  Robert  Dechert,  General  Counsel,  Department  of  Defense,  before  the  Moss  Subcom¬ 
mittee.  Hearings  Before  a  Subcommittee  of  the  House  Committee  on  Government  Operations, 
I  15th  Cong.,  1st  Sess.,  at  2180,  2211  (1957). 

11  Associated  Press  Report,  January  20,  1958,  of  a  speech  at  the  annual  Elizabeth  Black- 
Well  award  ceremonies  in  New  York.  The  report  also  contained  defense  information  which  had 

I  til  be  protected.  . 

i*  "Congressional  committees  in  1957  held  fewer  of  their  meetings  behind  closed  doors 
I  t|mn  in  any  year  since  1953,  on  a  percentage  basis.  Senate  committee  sessions  dropped  from 
37%  closed  in  1956  to  34%  in  1957.  **• 


1  K9  IP 

executive  privilege 
fnli  disclosure  to  the  nubile  tii.  , 

manner,  and  that  is  on  the  basis  that  Co™  ‘  ^  be  hyPothesized  in  only  0 
detailed  facts  than  the  public  requires  YnT  rec?grize*  that  ic  must  have  mor| 
public,  but  many  members  and  1  f  /  ’  U  15  obvious  that  not  only  thf 

m  the  closed  sessions,  are  barred  from  certain  typesTf^fomadon"0'  PmidPMt 
Not  at  alb  Con^sTcould  certainly  u%Tthuithi°^0n  ^  ^  pubHe> 

legislative  committee  must  have  a  greater  need  f  ^  °f  ancient  Greec^ 
of  the  general  public.  An  illustration  Z  ^  m°Rf  faCts  than  the  membeil 
eign  Relations  Committee  for  the  facts  conre*6’  W°U  d  be  tbe  neecl  of  the  For. 
war”  ally.  (The  Supreme  Court  specificallv  re  g  ”e?>tiations  wkh  a  !“«>« 
to  exclude  even  Congress  from  th]?  negotiations  **“  Prfident’s  authority 
Curtiss- Wright  Export  Corp.  299  1^304  319  °f  United  States  v' 

is  released  under  an  indiscriminating  stewardshin  th^Wbr  ”  m°re  informat’'on 
If  less  is  released,  the  remedy  does  not  lie  in  pUbbc interest  could  suffer, 

mittee  system  (any  more  than  h'wouldVeauif^V  ' modifications  in  the  com-' 
corresponding  executive  procedures).18  nZl  S'gmRcam  modifications  in  the 
would  lie  in  the  correction  of  errors  in  iudtrme^f  Z  appears  tbat  the  remedy 
individual  decisions  to  withhold  informition  "  ’  ^  they  be’  in  maki'ig 

diSCUSSi°n  °{  the  pubIi<  ' 

than  is  the  Congress  in  safeguarding With  less  d^etion 
to  argue  that  the  founding  fathers  desis  t  Certain,y  11  would  be  strange 
was  developed  during  the  fegislative  process  Tnd  ',0.prOteCt  information  which 

KTirrf  =s  its  s 

"Nine  SfanrJina  ..  "  ’  — - - 


.  - ; — _ _ _ . _ _  — -  wiigiuss, 

Senate  Interior  and  Insular  Affairs  24  each  H°USe  ^ernment  Operauwl"! 

.  .  the  same  publication  reported that  r™  3  Congressional  Quarterly  93  floXn  ’-  1,1 

«aff7^rsU,tTheC  a^tapo^  ^SSZ£l-  “°*e  ^  “>  <" 
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B.  Precedents  under  Parliamentary  System 

At  the  beginning  of  this  article,  it  was  stated  that  the  question  of  release 
.  Information  to  Congress  would  not  be  covered.  It  is  necessary,  however,  to 
one  general  aspect  of  the  problem  in  order  to  illustrate  that  the  public 
Cnot  have  a  greater  right  to  know  than  does  the  legislature. 

It  is  often  implied  that  the  limitations  placed  upon  the  release  of  infoimation 
4  our  Government  are  phenomena  which  are  peculiar  to  our  system  of  govern- 

. .  However,  a  number  of  Western  democracies  observe  the  same  prin- 

CUi  and  this  is  true  even  in  countries  in  which  the  executive  branch  is  directed 
• ,  members  of  Parliament.  For  example,  in  England,  the  cabinet  officials  with- 
Eld  information  concerning  executive  operations  from  their  Parliamentary 
K||, »gues  if  they  believe  this  action  is  necessary  in  the  public  interest. 

A  particularly  intriguing  illustration  of  this  practice  occurred  when  former 

. . .  Minister  Anthon  Eden  steadfastly  refused  to  divulge  to  the  House  of 

,  . . ms  any  details  about  the  mysterious  death  of  the  British  frogman, 

. under  Crabbe.  He  met  his  death  while  swimming  in  the  vicinity  ot  a 

E|llng  Soviet  cruiser  which  brought  former  Premier  Bulganin  and  Nikita 
i- 1  ir.lichev  to  Britain.18 

In  a  learned  comparison  of  the  procedures  in  the  United  States  and  France, 
bl*  writer  emphasized  the  fact  that  it  was  an  established  practice  to  circumscribe 
bouests  by  the  Parliament  for  executive  records  (or  the  testimony  of  witnesses). 
j„  la,t,  he  concluded  that  it  was  often  necessary  for  the  Parliament  to  invoke 
[Ministerial  responsibility  19  in  order  to  secure  the  records.  He  describes  one 
fllltorical  encounter  in  the  following  words: 

“The  Minister  of  Finance  most  urgently  recommended  that  no  inquiry 
be  started  which  would  gather  evidence  from  public  officials  and  documents 
for' the  purpose  of  cutting  down  on  spending  not  essential  for  the  war  In 
this  case  the  government  was  overruled.  But  one  of  the  Deputies  of  the 
vanquished  minority  cried  out  in  indignation,  ‘You  have  reestablished  the 
Convention.’  To  such  an  extent  did  it  seem  revolutionary  to  subject  the 
Government  to  a  closer  than  usual  scrutiny.”  (Emphasis  added.)  99 

*  (.  In  discussing  Kaiser  Aluminum  &  Chemical  Corp.  v.  United  States  in  footnote  SS.  the  re- 

......  quesfion  is  a!ked  whether  the  general  public  has  a  greater  nght  to  know  than  do  the 

Url.f  This  was  apparently  President  Tyler's  understanding  of  the  English  system  when  he 
denied  a  ^Congressional6 request  for  the  Recommendations  of  Col.  Hitchcock  winch  concerned 


unled  a  Congressional  request  for  the  recommendations  ot  col.  mtcncott  wmu  w 
ffie  Cherokee  Indians.  HtND's,  Precedents  of  the  House  of  Representatives  182  (1907). 

10  The  following  colloquy  took  place: 

••  'It  would  not  be  in  the  public  interest  to  discuss  Commander  Crabbers  disappearance. 
Sir  Anthony  Eden  said  in  reply  to  a  question  in  the  House  of  Commons. 

'  Laborite  John  Dugdale,  who  had  asked  the  question  of  the  Prime  Minister,  posed  another 
•liar  Sit  Anthony  had  finished:  'Is  the  Prime  Minister  aware  that  this  is  one  of  the  most 

"‘"^"Sth^Tfotrfo1  elaborate.  “iThough^U  right  I  should  make  this  statement  to 
Houm  a^rhave  nothing  to  add  to  it/”  "(He  had  earlier _ stated  that  the  mission  did 
»0l  have  official  sanction.)  (Associated  Press,  London,  May  9,  1956.) 

Tj,  corresponding  control  exists  in  the  United  States,  if  the  Executive  Branch  abuses 

. "Ehrmann.  The  Duty  of  Disclosure  ,'nPar/mment«ry/nvesb|<itio^A  Comparative  Study, 

t  U.  Cm.  L.  Rev.  138,  n.  250  (1944),  citing  J.  O.  Debates,  Ch.  3665  (1916). 
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ere*  of  (he  uSttd'saM  "Uiholding  information  from  the  C,J 

-me  have  been  the  t  t  ft"™" 

The  subject  was  emmliv  '  ception  in  the  United  States " 

requests  of  this  nature  accompani ieTTcom  i"  Germany-  a"d  in  one  period5 
inquiry.  The  Government  took  he  n  C°mplete  breakdown  in  parliament  v 
“ent  for  official  files  or  the  tesdmonv^  T-,that  the  QPf  the  pTrl,.!  5 

of  separation  of  powers.27  As  in  Fran  ■ Cml  servants  violated  the  princinli 
-ent  to  resort  to  the  expedient  of  “  T  ^  necess-y  for  the  3 

-formation.  Despite  this  Site  *  order  i 

"sucharharnentary  mvestigation  in  republican  r  ^  ^  W3S  left  unt°uchod 

'  aT”'Tu T*?"5  “  poii?T miiimmr'” 
rS™r?rhin,'!lie*do™  ‘™dM  r™«"b„atCdi'Ve‘1  sT“r  K"em,b7bJ 

or  German  Oo,er„„e„B  the 

C.  Application  of  Right  to  Know  Q 

1.  The  Types  nf  Tr.fr,  .■  ?  °  Executive  Branch 

ypes  of  Information  which  are  ,  ,  9 

It  is  obvious  that  the  fl feguarded  from  the  PubtipM 

“W.  at  140-41. 

presented  on  « 

from  the 

m  the  Subcommittee  hearings  a  bro2<l  right  to  know  bv  the  n,, hi- 

s&rsa^-'jKig  Jrags 

discuss  the  validity  of  certain  9x^orc*  University  Press  /IQ^  «f°  ^ose  on  page  81  of 

ribF4^>U.R-  w 

exZtS™  ^  I 

°f  Mr'  ***“  ere  Nation”.  ^  ££p£<***  «-»  j 
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1  At  the  outset,  it  will  be  noted  that  the  public’s  right  to  know  is  normally 
Minted  to  purely  governmental  operations  as  disinguished  from  those  which 
■Hmnrily  affect  individual  interests.  This  distinction  is  difficult  to  articulate. 
Bnwever,  if  a  distinction  is  not  made,  it  is  virtually  impossible  to  postulate 
Ewningful  rules  or  principles  to  govern  the  release  of  information  to  the  public 
Hem  files  of  the  Executive  Branch.  In  an  earlier  article  which  was  published 
■tiring  the  Army-McCarthy  hearings,2®  the  author  attempted  a  journey  through 
lj(l  then  uncharted  waters,  and  he  classified  records  into  three  categories. 

B  n,  Records  which  are  safeguarded  in  order  to  protect  interests  of  Govern- 


In  this  category  are  placed  records  such  as  confidential  reports  of  investi- 
MniIoms  conducted  by  Inspectors  General;  communications  received  from  con- 
Eleiitiul  informers;  national  defense  information;  reports  and  opinions  rendered 
bn  «  confidential  basis  by  officials  to  their  seniors;  attorney-client  communications 
Hntwecn  Government  lawyers  and  officials;  and  plans  for  the  procurement  or 
Kunosition  of  supplies  and  installations.  Information  of  this  type  is  safeguarded 
n  order  to  insure  the  integrity  and  the  success  of  Government  operations. 

It  is  not  coincidence  that  the  issue  was  sharply  joined  on  the  question  of 
lha  release  of  Inspector  General  reports  in  two  Congressional  hearings,  namely: 
ihe  Army-McCarthy  hearings  in  May  1954,  and  a  Moss  Subcommittee  hearing  in 
November  1958.  In  fact,  the  dispute  was  inevitable,  for  these  reports  are 
J, #|0USly  guarded.  When  the  Secretary  of  the  Air  Force  recently  denied  the 
kmest  of  the  Comptroller  General  for  a  copy  of  a  report  prepared  by  the  In- 
ipeclor  General  of  the  Air  Force  on  the  subject  of  the  progress  of  that  services 
fUidcd  missile  program,  the  Moss  Subcommittee  conducted  hearings  on  the 
T,)#itcr  The  President  justified  the  denial  on  the  basis  that  recommendations 
i|„  these  reports  have  been  “a  most  useful  advisory  tool”  in  running  military  de¬ 
partments  and  that  historically,  recommendations  and  advisory  material  in 

|Uch  reports  have  not  been  released.27 

It  is  equally  apparent,  however,  that  reports  of  this  nature  contain  detailed 
Information  which  pertains  to  critical  management  or  personnel  problems. 
Accordingly,  they  are  earnestly  sought  by  agencies  and  individuals  outside  the 
Ixecutive  Branch  and  therein  ‘‘lies  the  rub.”  In  some  cases,  summaries  of  the 
pertinent  facts  can  be  released  to  persons  with  a  legitimate  interest.  This  action 
Wn»  taken  in  the  case  of  the  Air  Force  report,  and  it  is  to  be  noted  that  this 
ipproach  does  not  require  the  release  of  opinions,  comments  or  conclusions  of 
Ihe  investigating  officer,  or  information  which  would  compromise  the  identity 
of  confidential  informers. 

It  is  self-evident  that  the  time  element  may  be  a  vital  factor  to  be  consid¬ 
ered  in  determining  the  public’s  right  to  know  the  contents  of  many  of  the  other 
records,  for  even  if  it  were  conceded  that  the  public  had  a  right  to  know  an 

•"Executive  Privilege  and  the  Release  of  Military  Records,  14  Fed.  B.  J.  113  (1934).  The 
hearings  of  the  Hennings  and  Moss  Subcommittees  have  now  provided  a  wealth  of  material  which 
Should  make  possible  more  analytical  and  comprehensive  articles  in  this  profoundly  important 

***  '  it  This  language  was  contained  in  a  letter  written  by  the  President  to  Rep.  Hoffman,  the 

Rlnmitv  member  of  the  Subcommittee,  reported  in  the  Washington  (D.C.)  Evening  Star, 
iiveinber  14,  1958.  Chairman  Moss  threatened  to  offer  an  amendement  to  the  next  Air  Force 
money  bill  to  force  the  release  of  the  report  (N.Y.  Times,  November  14,  1958).  In  connection 
With  this  proposal,  see  discussion  of  ministerial  responsibility  in  footnote  19. 
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ultimate  decision,  it  would  not  follow  that  the  public  had  a  right  to  a  premalul* 
release  for  example,  if  the  Government  plans  to  procure  certain  supplies  <# 

XT  nr  fa  PrerMtUre  release  °f  the  Plans  coukl  result  in  disruptive  economic 
elrects  or  favorable  treatment  for  a  lew.  r  — " 

b.  Records  which  are  protected  to  protect  the  interests  of  individuals. 

In  this  second  category  are  placed  unsubstantiated  allegations  of  misconduct 
against  individuals  information  relating  to  the  financial  condition  or  “kno£! 
how  processes  of  Government  contractors;  and  medical  records  of  military  an* 
civilian  personnel  and  their  dependents.  Information  of  this  type  is  safeguard** 
for  the  obvious  purpose  of  protecting  the  interests  of  the  individuals  concerned  U 
should  be  noted  that  only  a  relatively  few  types  of  information  in  this  category 

«rr?  ,y  a  ear;C“t  StatUte-  (For  examPle>  see  18  use  §  1905,  which  m2 
fractors)6  ™  °  finanaal  colldltion  or  know-how  of  Government  con- 

There  are  countless  other  types  of  information,  and  it  is  self-evident  that 
it  would  be  impracticable  to  protect  each  of  them  by  statute.  It  is  to  be  noted 
however,  that  a  statute  could  not  act  as  a  bar  to  a  citizen’s  request  if  he  Ini 
a  constitutional  right  or  some  equally  inherent  claim  to  all  government  records, 

“<es"aM  h‘M  ./  w* 

■  The  Pr,nclPles  applicable  to  these  records  are  the  same.  However,  the  process- 
mg  of  requests  may  be  complicated  by  the  fact  that  mixed  interests  are  present 

2.  Application  of  the  Principle  of  the  Public’s  " Right  to  Know.”  9 
Once  a  distinction  has  been  made  between  various  categories  of  records 
and  on  a  pragmatic  basis,  the  problem  is  clarified  considerably,  for  it  immcdl’ 
ately  becomes  apparent  that  the  public  has  neither  an  equal  right  nor  an c«  II 
interest  in  matters  which  affect  some  Government  operations  or  in  many  incidents 
which  concern  the  lives  or  affairs  of  individual  "employees  of  firT  Tvicw 

affect  these  different  classes  of  — 

a.  Public  Records 

At  the  very  outset,  it  is  readily  conceded  that  the  public  has  a  right  in 
receive  public  information”  about  the  affairs  of  its  Government  A  rfsix.n 
able  officMl  would  not  knowingly  attempt  to  withhold  “public  information" 
that  is  the  information  which  is  in,  or  is  qualified  to  be  in"  the  public  domain. 

b.  Contents  of  a  Public  Record. 

What  is  normally  found  in  a  public  record  which  is  in  the  public  domain? 

Tsm  eme°nteofrthe0r;  ?  ^ *  *e  particular 
a  statement  of  the  policy  which  is  applied,  or  the  decision  of  the  offici  d  who 

is  authorized  to  take  final  action  in  the  matter.  Records  which  are  i in, did 
hese  types  of  information  qualify  for  release.  However,  in  practice  rhr 
composition  of  the  record  is  not  always  so  simple.  Additional  hems  whi.h 
contaln  other  types  of  material  frequently  are  included.  In  some  ca^smmn 
foimed  oi  overzealous  officials  misapply  basic  rules  When  im-  nf  ti  e  I 

this  result  is  due  to  an  error  in  application,  and  not  to  an  error  of  con, , 
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C.  Contents  of  Non-Public  Records. 

The  contents  of  many  records  are  also  released  even  though  the  docu- 
„  i,e  not  public  records.  These  records  represent  the  conglomeratemoum 
,,!  miscellaneous  information  which  find  their  way  into  the  Governments 
..  Certain  other  records,  however,  are  not  released  because  they  contain 
l.e  information,2®  or  official  non^lefense  information  whiA  must  be 

. . .  in  the  public  interest.  (For  purposes  of  convenience,  this  latter  category 

ffb,  referred  to  hereafter  as  “official  information.”)  It  is  the  category  in- 
Eli  Official  information  which  generates  the  most 

.  types  of  information  which  fall  into  this  category  were  outlined  earlier 

.  records  which  protect  operations  of  Government;  protect  individual 

■  i,  mc  interests;  or  which  protect  mixed  interests.) 

■  (I)  Internal  Communications 

Probably  the  most  interesting  type  of  internal  communications  is  the  one 
i,„h  involves  advisory  opinions,  certain  confidential  reports  to  senior  officials, 
Pdtola.  between  official..  The  mat  famous  and  of.-c,,ed 

type  of  communication  is  the  President  Eisenhower  letter  to  Secre  aiy 

. . a.  However,  the  concept  expressed  therein  is  neither  new  nor  limited 

tf  |U  use  to  a  given  administration.  President  Truman  espoused  a  similar 

, . iple  in  connection  with  Congressional  requests  for  the  identities  and  deci- 

■•IM  of  board  members  who  participated  in  security  cases. 

The  non-partisan  nature  of  the  doctrine  of  executive  privilege  is  demon- 
,n  .1  further  by  a  recent  decision  of  the  Court  of  Claims  in  the  Kaiser  umi- 
>|im  case.33  There,  the  Court  said: 

« Executive  privilege  is  a  phase  of  release  from  requirements  common 
I  ,o  private  citizens  or  organizations.  It  is  granted  by  custom  or  statu‘e  l°r 
the  benefit  of  the  public,  not  of  executives  who  may  happen  to  then  hold 

I  0  “While  this  is  not  the  attorney  client  privilege  the  demand  for  this  docu- 
I  men.  seeks  to  lay  bare  the  discussion  and  methods  of  reasoning  of  public 

I  officials.  The  fact  that  the  author  is  dead  is  immaterial  here.  It  is  no  a 

privilege  to  protect  the  official  but  one  to  protect  free  discussion  of  pros- 

I  "he  only  limitation  is  that  the  requests  not  be  burdensome  and  that  the  requesting 

Sr 

••Criteria  for  identifying  items  of  information  in  this  category  are  s  P 

ij&gfonu  Directive  No.  5200.6,  dated  22  March  1957. 

F  ;•  ™. 

Executive  Brlnch  Lr  full  UXt  see  Part  1-A  Symposium  on 

totrtuional  Hearings  and  Investigations,  14  Fed.  B.  J.  19  (1954). 

.  .....  c _ , _ _  p~ident  Truman  to  the  Secretary  of  State. 
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Lts  upon' which* conclusions  an/baseck”  ^(Page  944  tS? 

The  r ■  ..  •  '  g  emPhas»s  added.) 

Assistant  to  the"  Ww  written  by  a  Special 

on  the  ground  that:  q  Government  resisted  the  motiofl 

cerned,  were  confined  to^recomSendations^nd3^  h"6  invoIved  are  con. 
He  played  no  part  in  the  operative  events  im  t  T'  °n.  pr0granl  P°Hcy, 
no  relations  or  discussions  with  plaintiff  or  h  ^  “  15  CaSC  and  h« 

the  Liquidator  on  the  matters  here  in n,°V  COmpetItor-  His  use  by 
confidential  assistant."  (Page  943 )  estion  was  in  the  natureM  I 

The  contractor  argued  that: 

•Z^iszsisssz  r*  t  >«  <.  no.  c,». 

the  law  of  evidence.  Its  refusal  is  instead^E  pnvilege  recognized  In 
never  been  recognized  by  the  courts  °T  grounds  which  hwt 

closure  of  a  subordinate’s  ‘advisory’  renortsT  m  ^  the°ry  that  di" 
operations.”  (Page  943,  emphasis  added  )  rSdy  affect  age,"y 

The  Cour,  eejee.ec,  .he  eo„Ws  con,  and  ,aBi. 

°< .  a,'d 
affected  if  the  civil  servant  o™Cut  ve  E?8™1  W°uld  be  adversely 

Itcity  to  bear  the  blame  for  errors  Jr  bad  T1  WCre  compeIled  by  pub 
to  the  responsible  individual  wi*  ~r JdSlE  Pr°per,y  ^argcahl,. 
from  its  nature  has  necessarily  been  trrante.l  CK  6  a,nd  3Ct'  Govern"n  ill 
beyond  that  given  the  citizen  It  is  Yrue  tha^  itT"  fr0m  H"'* 

but  it  must  retain  privileges  for  the  good  of  all  W  *  t$  *"**  | 

advisory  opinion-th^poS^ofErlrank'd^  da?n  °J  priviIege  for  1I1U 

and  chief  concerning  administrative ’action.  SCUSS'°n  between  subordinate 
“When  this  Administrator  came  to  make  a  •  • 
contract,  with  intricate  problems  of  T"  °n  .this  $36<°<W,00() 

he  needed  advice  as  free  from  bias  or  nre  8  ^  baIancin£  of  interest, 
put  into  writing  instead  of  being  left  m It  was  wisely 
chaser,  plaintiff  here,  was  entitled  to  bm  the  pi" 

odvtsory  opinion."  (Pages  945-946,  emphasis  added/  COntracts’ 

rtrs  rcE  ^ *  — . 

>  the  Court  in  order  to  determine  if  the  r,  Produced  for  examination 
was  well-founded.  After  pointing  "uY  h£ the ’EY  T"*"  °f  Pri^ 
tfied  to  appraise  the  question,  C°U“  —  f  « 

the  encouragement  of  o/e^expEiMof  tpin"y  pUrp°Se  of  the  privilege, 

U  SOmeWhat  impaired  by  a  re<fuircment  to*  submit*  £^22?^;: ? 
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Ij  laterally.  When  the  head  of  an  agency  claims  privilege  from  discovery  on 
the  ground  of  public  interest,  which  is  recognized  as  a  basis  for  the  claim, 
it  seems  to  us  a  judicial  examination  of  the  sought-for  evidence  itself 
should  not  be  required  without  a  much  more  definite  showing  of  necessity 
than  appears  here.  *  *  *  To  require  it  here  would  mean  the  creation  of 
an  absolute  right  for  judicial  examination  and  determination  of  all  evi- 
■  dence  whose  discovery  the  executive  deemed  contrary  to  the  public  interest.” 
(Page  947.)  34 

B  The  problem  has  another  aspect,  and  it,  too,  involves  a  profound  element 
public  interest,  for  it  involves  the  decision-making  process.  In  any  organiza- 
public  or  private,  the  authority  to  make  binding  decisions  is  entrusted 
Bli  given  individuals.  The  outside  world  has  a  right  to  rely  upon  and  even 

Kltinnd  that  those  individuals  make  and  disclose  those  final  decisions.  By 
I  mme  token  they  do  not  rely  upon,  and  have  no  right  to  demand,  the  opinions 
^pf  recommendations  given  by  advisors  and  subordinates.  All  of  this  material, 

1  ling  preliminary  in  nature,  is  merged  in  the  final  decision.  Moreover,  in  the 
of  Governmental  operations  the  sovereign  is  bound  by  the  actions  and 
fhions  of  its  authorized  officials.  Should  it  be  exposed  to  added  liability  on 
basis  of  preliminary  decisions  or  opinions  of  officials  who  do  not  have  the 
■tUlltni'ity  to  make  decisions  or  bind  the  sovereign? 

The  problem  also  has  interesting  overtones  in  the  field  of  political  science. 
■Dors  the  public  have  a  right  to  know  more  than  the  decision  and  the  identity 
Bf(  I  lie  person  who  was  responsible  for  making  it?  If  this  decision  is  known, 
By  ml  it  is  an  unwise  one,  cannot  the  public,  thereafter,  use  its  ballot  to  remove 
H}||r  offending  official?  If  he  is  not  an  elective  official,  cannot  his  removal  be 

|™i»manded  anyhow?  Why,  then,  does  the  public  need  the  preliminary  opinions 
ind  the  identity  of  the  persons  who  rendered  them? 

It  can  be  argued  that  this  policy  of  protecting  internal  communications  can 
®  !«(l  to  bureaucratic  irresponsibility  upon  the  part  of  subordinates.  That  danger 
||  lint  a  completely  realistic  one,  for  it  is  self-evident  that  the  hapless  Depart¬ 
ment  head  who  is  criticized  for  a  bad  decision  will  use  his  internal  authority 
|Q  rid  himself  of  the  advisor  who  gave  incompetent  advice.  Conversely,  the 
flepartment  head  who  acts  as  a  buffer  from  external  pressures  will  be  insured 
Out  his  capable  subordinates  will  continue  to  give  forthright  and  uninhibited 
•pinions. 

A  Court  of  Appeals  compared  this  administrative  process  of  making  deci- 
lloni  to  the  judicial  process  and  stated: 

“It  is  true,  as  argued  by  appellees,  that  ‘judicial  control  over  the  evidence 
in  a  case  cannot  be  abdicated  to  the  caprice  of  executive  officers',  United 
States  v.  Reynolds,  345  U.  S.  1,  9,  10;  73  S.  Ct.  528,  533;  97  L.  Ed.  727;  and 
that  it  is  ‘the  responsibility  of  all  courts  to  see  that  no  unauthorized  exten- 

■  - 

1,4  Can  it  be  said  that  the  general  public  has  a  greater  right  to  demand  a  document  than 
1  •  ■  a  litigant  with  a  tangible  and  directly  identifiable  property  interest  (or  the  personal 
I  iftlvrcit  of  an  accused  in  a  criminal  case)?  A  similar  question  was  asked  about  the  public’s 
1  right  vU-a-vis  Congress.  Supra  note  15. 

It  Is  noted,  however,  that  the  Courts  will  order  the  production  of  privileged  records 
I  Milder  the  conditions  set  forth  in  Jencks  v.  United  States,  353  U.S.  657  (1957),  but  the  general 
public  cannot  fulfill  those  conditions. 
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oAcwilVJS  PRIVILEGE  %  #: 

plicitly  said  that,  just  as  a  judge  cannot  hr  <  h'  SuPreme  Court  has  «t« 

processes  and  his  examination  would  be  destructive  V™*™? ,aS  to  mental 
tty,  so  also  the  integrity  of  the  admin, ,■  1  judicial  responsible 

respected;  and  that  ‘it  will  bear  repeating  tharilthourff  ** 

process  has  had  a  different  develmLonf  i  aJthough  the  administrate# 
ways  from  those  of  the  courts  thev^re  .pUrsUj*  somewhat  different 

mentalities  of  justice  and  the  ;,nL  deemed  collaborative  instru- 

be  respected  by  the  other ’” (CZ1 ‘ndeP™dence  of  each  should 
409,  422.)  85  (Emphasis  added.)C  S  d  SUteS  v’  Mor?an’  313  U.  S.  | 

-  °»  '*«*■■  for  ime™,  L  | 

ware  0,£ZlLlSH'  L  JSSTT'*”’?  R‘k°"  >»d  HoUen, 

uitra-agency  communicant  demanded  bv  fhe°,  3roduce  the  reports  and 
by  the  district  judge.  In  furnishing  (reilf tj,! W*  and 

ssssAis*  ***-»-* 

P.f«f.  they  performed  a„  ,ha,  £ 

safeguarding1 interna/repomwo.IiTd  no^mal^the  ^  ^  Executive  Pra«U*  -of 
It  is  anomalous,  however  that  the  same  inrT  vi  concession  made  by  the  Court, 
to  oppose  a  request  for  the  notes  or  drab  o'  $  WOuld  be  the 

to  a  judge,  or  a  request  for  a  report  of  a  staff  pnV°ns  Submmed  by  a  law  clerk 

report  oi  a  staff  member  to  a  committee  of  Congress, 

W  <***«*  Communication,  fringed  Co  mmumV.ffJ  ■ 

various  categories^oflnformS'Ts5  the  STIhal"?!  "“'T  f°r  ?C  feIeaSe  °f 
cannot  be  drawn  between  those  categories  It  £a  h  °f  demarcatio" 

discussion  that  even  litigants  cannot  always  l  an  ,  ”  the  eariit'r 

Government  to  produce  all  documents  in  its  no«J?  TPP°Smg  party  or  the 
ore,  to  look  to  the  courts  for  guidance  and  inch  S‘°n,  t,s  worthwhile,  there- 

drawn.  The  Court  of  Appeals  for  he  Distr  Ct  of  r^  k  Which  they 
distinctions:  district  of  Columbia  made  the  following 

'hey  are  officiaT^LewSnsTfTheFB6!  ^The  g*  **“  d°CUments  Evolved; 
that  they  are  confidential.  Only  in  its  brief  rePeatedly  urg« 

does  it  claim  they  are  privileged  77  e’  and  ony  ,n  one  sentence, 

fidential  and  privileged.  Almost  anv  JL  “  d'Berence  between  con- 

^,maybeL^tiaL^,SI^Un,“U0n'  CVen  an  “binary 
of  high  public  concern.  But  prtiLed“  T*  T  relate  l°  any 
-  privileged  means  that  the  contents  are  of  such 


Cir.  1955).  See  footnote  &  Exchange  Commission,  226  F2d  501,  519  (6th 
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character  that  the  law  as  a  matter  of  public  policy  protects  them  against 
disclosure.  A  communication  from  a  person  to  his  banker  may  be  confi¬ 
dential,  but  it  is  not  privileged;  certain  of  his  communications  to  his  doctor 
or  his  lawyer  are  not  only  confidential  but  also  privileged;  the  law  does  not 
permit  their  disclosure  even  under  subpoena  by  a  court.  So,  too,  with 
Government  documents.  Some  are  privileged,  such,  for  example,  as  the 
President’s  advices  in  the  conduct  of  foreign  affairs  and  some  papers  relat¬ 
ing  to  the  internal  security  of  the  nation."  (Emphasis  added.) 

After  making  this  distinction,  the  Court  disposed  of  a  request  for  Govern¬ 
ment  records  and  set  forth  the  limitations  on  the  release  of  confidential  records: 

“.  .  .  That  the  documents  are  merely  confidential  does  not  protect  them 
against  compulsory  disclosure.  Of  course  this  does  not  mean  such  documents 
must  be  produced  upon  every  demand;  good  cause  for  intrusion  into  con¬ 
fidential  files  and  materiality  and  relevancy  must  be  shown.  The  law  in  that 
I  area  is  well  settled.”  30  (Emphasis  added.) 

The  reasons  for  safeguarding  records— either  on  a  confidential  or  privileged 
0n»is— were  succinctly  stated  by  the  Supreme  Court  in  Touhy  v.  Ragen,  340  U.S. 
(02,  468  (1951): 

“When  one  considers  the  variety  of  information  contained  in  the  files  of 
any  government  department  and  the  possibilities  of  harm  from  unrestricted 
disclosure  in  court,  the  usefulness,  indeed  the  necessity  of  centralizing  de¬ 
termination  as  to  whether  subpoena  duces  tecum  will  be  willingly  obeyed 
or  challenged  is  obvious.”  (Emphasis  added.) 

Ill  Section  161  of  the  Revised  Statutes— White  Elephant  or  Useful  Beast 

of  Burden. 

An  analysis  of  any  discussion  of  the  original  provisions  of  this  statute  can¬ 
not  help  but  conjure  up  the  old  fable  of  the  three  blind  men  who  were  asked 
lo  gi ve  their  impression  of  an  elephant.  Like  each  blind  man,  the  reader  s  im¬ 
pression  will  be  influenced  by  the  part  he  happens  to  touch.  Accordingly,  the 

I  Characterizations  of  the  statute  cover  the  whole  spectrum  from  a  “housekeeping 
Itatute”  to  a  “ legislative  recognition  of  an  inherent  executive  power.”31  In  view 
of  the  general  nature  of  the  provisions  of  the  statute  and  the  indecisive  nature 
Of  its  legislative  history,  persuasive  arguments  can  be  made  to  support  several 
divergent  positions.  However,  it  does  appear  that  the  housekeeping  cliche  is 
gn  oversimplification,  which  has  created  confusion  and  misunderstanding. 

What  is  the  true  scope  and  purpose  of  the  original  statute?  Did  it  merely 
Concern  custodial  and  management  functions  of  the  Department  head  or  did 
It  concern  a  substantive  authority  to  act  in  these  areas?  It  appears  that  a  more 
reasoned  approach  would  not  exclude  either  basis. 

A.  The  Narrow  View. 

Even  if  this  view  is  taken  of  the  statute’s  scope,  it  would  appear,  never¬ 
theless,  that  the  Department  head  would  be  empowered  to  issue  regulations 

’•Communist  Party  v.  Subversive  Activities  Control  Board,  254  F5d  314,  321  (D.C.  Cir. 

,US8)'it  United  States  v.  Reynolds,  345  U.S.  1,  6.  n.  9  (1953).  Sec  also  Yankwich,  infra  note  46 
•I  30, 
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m  the  areas  enumerated  by  the  statute  (i.e.,  personnel,  property  and  record,! 
However,  he  would  have  to  rely  upon  other  authority-cither  sututorv  or 
constitutional— to  take  substantive  action.  This  is  frequently  the  case  7  For 
example,  a  regulation  which  concerns  the  physical  confinement  of  a  militarv 
prisoner  is  published  pursuant  to  the  Secretary’s  authority  “ue  reRula  on 
under  this  statute.33  However,  it  certainly  could  not  be  said  that  the  substantive 
authority  to  confine,  a  soldier  is  derived  from  this  statute,  for  h  s  dear  h, 

“  “-P— *  (i.„,  Uniform  Code’oJ 

B.  The  Broad  View. 

a  self  rnl?  •thlSI  a,Ppr°arch’  k  is  apparent  that  the  statute  is  considered  to  provide 

rPJrVteJTkS  CaSC’  thj  Supreme  Court  cited  the  regulations  of  the  Attorney 
i  1  hlCh  uEre  1SSUed  Pursuant  to  this  same  statute.  The  Court  noted  the 
need  to  protect  the  nation’s  interests  in  this  manner  and  stated:  i 


da.s  been  recognized  in  decisions  of  this  court  in  civil  causes  whcie 

mem  °“f  *  r*  Cons,dered  the  statutory  authority  conferred  upon  the  dep  ot, 
mem,  of  Govommen,  ,d„pt  regulation,  incon,is,  Jt  ^  .Z",' 

(Emphasis  LdAyl  '  P“P"‘  '  '  '  WM"?  »  W*  departing 

nnlOWrr>  “  is  t0  be  n0ted  that  the  source  of  authority  for  action  taken 
nder  the  statute  (directly  or  indirectly)  need  not  be  the  statute  itself  fot 
e  Supreme  Court  in  Reynolds  v.  United  States,  345  U.S.  1,  6  said-  ’ 

imZidLvauDonfReseCSUrfiVr  T”™  l°  SUf>PreSS  d°CUment*  *3  based  more 

IuTSd  that  RS  S  ,(See  S,Upra’  n0te  4)  the  roots  SO  much  deeper 

It  is  said  that  R.S.  §  161  is  only  a  legislative  recognition  of  an  inherent  ex 

ecutive  power  which  is  protected  in  the  constitutional  system  of  separation 
of  power.”  (Emphasis  added.)**)  separation 


mean,  that  the  Department*  head  cannot  'afso^exerd if  this  mailner.  as  to  some  activities, 
thereunder.  (See  discussion  of  broad  view  infra)  It  different  charaeiri 

regulation.  (.sued  in  this  manner  have  the  force  and  ,  d  ™thout  distinction  i!„u 

F.M,  364  (D.C.  Cir.  1949).  “  and  effect  of  law-  (Carter  v.  Forrestal,  I’M 

** Jencks  v.  United  States,  353  U.S.  657,  670  (19571  rv ,v.-„  ,  J.J  ’“W 

cate  that  the  Supreme  Court  viewed  the  statute  as  am.™  hs  ,anSuaSe  did  not  in.il 

the  Government  bu  not  upon  3Tq5S2 (Thc  <w 

regulations  under  this  statute  i  This  ra^  u  qV estl1on  of  the  authority  to  issue 

of  Military  Records? sup™ note”?”  °n  tlU*  SUb^ect'  Kc  Executive  Privilege  and  the  Stales, 

a  comment  upon  the  Governmem’sf<tjrief>t'he  fira^sen?11  the  second  scntcnce  might  repronn 
Of  the  Court.  This  language ™  ve  re  impor  ant in  vSTh”™,10  reprCSent  a  «™d,ni,.,s 
that  it  will  not  impair  the  inherent  Trial  L  Ih  ?he  ameundmem-  for  it  is  <!<•... 
directives  to  safeguard  information  which  is  considered  in  °n  'l  °f  tbC  Ex.ecut‘ve  Power  to  issue 
ful  execution  of  the  laws  under  Article  U  SecUnn  l  nf  ,h.  r  pr,otectlon  to  insure  the  fiu.h 
Committee  Hearings,  pp.  2551,  2564,  2565  *  onstitution.  See  also  11,  $/(».,* 
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The  Court  of  Claims  in  a  recent  decision  involving  the  dismissal  of  an  em- 

r Joyce,  made  this  observation: 

’’With  respect  to  the  War  Department  Regulation  No.  60  issued  pursuant 
to  Revised  Statutes,  section  161,  the  majority  of  this  court  held  that  the 
regulations  issued  under  that  statute  were  merely  housekeeping  regulations 
promulgated  for  the  guidance  of  the  officers  and  agents  in  the  Government 
departments,  and  that  the  violation  of  discharge  procedures  contained  in 
such  regulations  gave  no  enforceable  rights.”  (Emphasis  added.)41 

I  The  Court  then  discussed  the  decision  of  the  Supreme  Court  in  Service  v. 
|llt, if.,  354  U.S.  363  (1957)  and  stated  that  it  had  erred  in  its  "housekeeping 
Knrcption.  It  concluded  that  the  regulations  were  binding  upon  the  Army  and 
nipon  the  Government. 

I  Certainly  these  cases  indicate  that  the  Executive  Departments  had  used  the 
H-tute  properly  for  many  years  and  had  not  extended  a  “housekeeping  law 
Ikyond  its  intended  scope  in  the  field  of  release  of  information.  Can  it  be  said 
IthRt  Congress  intended  to  confer  upon  the  department  heads  a  wider  authority 
|«er  personnel  than  it  did  over  records?  Such  a  unique  and  far-reaching  dis¬ 
junction  would  not  be  easily  supported  on  the  basis  of  the  statute's  language  or 
legislative  history.42 

IV.  Is  a  Public  Record  Public? 

It  is  difficult  to  ascertain  the  basis  for  the  claim  of  a  virtually  unlimited 
light  of  the  public  to  know.  It  is  believed  that  it  may  stem  from  a  misunderstand¬ 
ing  of  a  “public  record.”43  The  fact  that  a  document  is  a  Government  record 
4oe*  not  mean  that  it  is  in  the  public  domain  and  that  every  member  of  the 
public  should  have  access  to  it.  In  general,  his  right  to  see  it  is  subject  to  the 
,me  reasonable  limitations  as  are  imposed  upon  the  use  of  public  property.  In 
•ither  case  the  right  is  a  relative  one.  A  citizen  may  use  a  public  park  or  the 
•norts  equipment  which  is  provided.  However,  he  cannot  demand  the  use  of  a 
BUblicly-owned  grading  machine.  The  result  is  not  changed  if  he  desires  to  use 
,i  In  the  public  park  rather  than  upon  a  personal  project  on  his  own  property, 
ll  this  analogy— and  admittedly  it  is  an  over-simplified  one-is  applied  to  the  use 
ef  public  records,  it  is  found  that  the  public  again  has  access  to  vast  amounts  of 
tniterial.  However,  its  access  to  other  material  is  limited.  A  war  plan  prepared 
by  the  Defense  Department  is  a  Government-owned  record,  but  should  a  private 
Citizen  be  permitted  access  to  it  for  no  other  reason  than  the  fact  that  it  is  a  pub¬ 
lic  record? 

The  advocates  of  the  right  to  know  concept  meet  such  a  question  by  dis¬ 
tinguishing  between  the  public’s  right  to  defense  information  and  to  non-defense 
Information.  This  is  a  distinction,  but  what  is  its  basis  in  law  or  in  logic?  We 

*  I.  Watson  v.  United  States,  Ct.  of  Claims  No.  49895,  decided  4  June  1958.  Here 

Jh,n  we  have  a  court  coming  to  grips,  perhaps  for  the  first  time,  with  the  good  housekeeping 

11  On  the  related  question  as  to  whether  the  Executive  Branch  had  an  authority  to  wake 
mutations  which  was  independent  of  the  Statute,  see  United  States  v.  Reynolds,  supra  note  37. 

*•  For  example,  see  definition  of  government  ■•records"  in  44  USC  366  (57  Stat  380).  For 
lh«  purposes  of  this  Act  the  term  generally  covers  all  documents  made  or  received  by  any 
ggtncy  of  the  United  States. 


1 64 


EXECUTIVE  PRIVILEGE 


a^ep'ort^ancf  stated*  °f  Appea*s  ‘FT""*  the  action  of  an^^^ 

Mr.  Justice  Clark,  when  Attorney  General  stated  in  t,,\.  s<  , 
Administrative  Procedure  Art  that  fi,„  ’  ,n  ^Is  ^anuaI  on  tlie 

Pub,!:  d“nmen,s  "» 

even  , hough  ,hey  ,  ‘  *„<*,,«,  XS£  pS  Z  ZT^Z  ““7  °‘  '''""I' 

men,  had  a  direct  and  pertinent  relationship  ,o  an  k.ue Sore 1'^  d"“' 
a  property  rtght  or  a  right  ,„  defend  hinjj,  again,,  criminal  eh,™,  " 

does  not  have  a  right  of  access  to  every  Government  record  tZ  P’  ’  " 

n”i  sanss.'s:  .its  -- f 

:r™  °r .rz‘td  h>Yi*  "#■> 

Sec,,.,,  ,61  the  ****  TJ"  ?,*!* 

. 1 

career  official1,  his6 bureaucratic*  conclusions^woidd^n^t'b'6  *™T  ' 

Accordingly,  he  sought  to  find  an  individual  whose  wridnJwoMd'h 

Yank wich 'at* 

-  a»KSr«SUa».^ 

“  Supra  note  39. 

*•  It  should  be  remembered,  however  il,.,,  :r  rr. 

President  would  have  a  duty  under  the  Constitution  °n?res.s.  wlthJreu'  its  designation,  tin- 
formation;  Supra  note  7,  40.  tution  to  decide  if  he  should  protect  the  3 
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iltic  Society.”  The  remarks  of  this  distinguished  jurist  would  give  slight  comfort 
to  the  official  who  arbitrarily  withheld  information  from  the  public;  however, 
he  concluded  that: 

“Grant  that:  ‘Public  business  is  the  public’s  business;’  that  the  right  to 
free  flow  of  information  about  such  business  is  a  right  of  which  each  public 
official  is  a  trustee  and  that  the  right  to  refuse  disclosure  if  carried  to  the 
extreme  may  breed  tyranny.  Nevertheless,  on  the  federal  level,  it  has  Con¬ 
gressional  sanction  not  only  in  the  section  cited  (5  USCA,  §  22)  but  in  others, 
which  justify  refusal  of  information  even  to  other  agencies,  .  .  .  when  com¬ 
pliance  will  be  injurious  to  the  public  interest.' 

“Frankly,  I  see  no  reason  why  the  right  of  access  should  be  made  absolute 
in  all  cases,  without  restrictions.  Even  the  great  guarantees  of  the  First 
Amendment-including  the  Freedom  of  the  Press,-are  not  absolute  and 
uncontrollable.  And  so  long  as  the  refusal  to  grant  access  to  interested  per¬ 
sons,  including  the  public,  is  reviewable  by  courts  against  abuse,  I  cannot 
see  why  the  government  cannot  make  access  dependent  upon  the  wise  dis¬ 
cretion  of  the  responsible  heads  of  the  government. 

“At  times,  newspapers  insist  that  all  preliminary  steps  in  an  administra¬ 
tive  executive  or  legislative  matter  be  thrown  open  to  the  public.  This 
would  not  always  work  in  the  public  interest.  *  *  *  In  my  view,  only  docu 
ments  which  present  ultimate  action  should  be  open  to  the  public.  Those 
which  are  only  part  of  the  preliminary  steps  by  which  the  conclusion  is 
reached  should  become  public  only  in  the  discretion  of  the  particular  agency, 
subject  to  judicial  review  in  proper  cases.”  (Emphasis  added.)44 

Conclusions 

It  is  believed  that  the  following  conclusions  can  be  drawn  on  this  subject: 

1  The  drafters  of  the  Constitution  imposed  at  least  one  express  limitation 
Upon  the  public's  right  to  know. 

2.  Moreover  this  authority  which  was  granted  to  withhold  information  from 
the  Journal  was  not  limited  to  military  and  state  secrets. 

3.  It  appears  that  the  considerations  outlined  by  Franklin  and  the  other 
drafters  of  the  Constitution  (which  concerned  the  safeguarding  of  the  minutes 
of  the  Convention)  are  as  applicable  to  the  operations  of  the  Executive  Branch 
M  they  are  to  the  Legislative  Branch.  Certainly  they  did  not  intend  a  double 
Standard  which  would  protect  their  own  work  notes  and  exchanges  of  views,  but 
Would  deny  this  protection  to  the  officials  of  the  Executive  Branch  (or  the 
Congress)  who  would  operate  under  the  Constitution  created  by  them. 

4.  Congress  has  also  limited  the  public’s  right  to  know  in  the  following 
respects: 

a.  In  connection  with  release  of  information  of  its  own  activities,  and 

b.  By  passing  statutes  which  limit  the  disclosure  of  the  contents  of  cer¬ 
tain  records  to  interested  persons  and  agencies. 


••Yankwich,  Legal  Implications  of,  and  Barriers  To,  the  Right  to  Know,  40  Marq  L.  Rev. 
A  (1956). 
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right.  PP  h  a  mem  er  °f  the  Seneral  PubIic  can  have  a  greater 
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GOVERNMENT  OPERATIONS  AND  THE  PUBLIC’S 
RIGHT  TO  KNOW 

J.  R.  Wiggins  * 

The  United  States  Constitution  and  the  government  which  it  summoned 
Into  being  were  shaped  by  the  great  liberating  forces  of  a  penod  in  human 
history  most  distinguished  by  sweeping  gams  in  human  rights,  and  by 
broadest  acceptance  of  the  idea  that  man  is  a  rational  creature,  entitled  to 
know  about  his  own  governance  and  to  have  a  voice  in  it. 

The  spirit  of  this  period,  running  through  the  E^hteenth  and  into 
Nineteenth  Century,  is  reflected  ir>  this  paragraph  by  John  Stuart  Mill. 

“As  between  one  form  of  popular  government  and  another,  the  ad¬ 
vantage  .  .  lies  with  that  which  most  widely  diffuses  the  exercise  of 
Public  functions;  on  the  one  hand  by  excluding  fewest  from  suffrage, 
on  the  other,  by  opening  to  ail  classes  of  private  citizens,  so  far  as  is  con 
sistent  with  other  equally  important  objects,  the  w.dest  paruapauon  in 
the  details  of  judicial  and  administrative  business;  as  by  jury  trml  ad 
mission  to  municipal  offices,  and  above  all  by  the  utmost  possible  pub¬ 
licity  and  liberty  of  discussion,  whereby  not  merely  a  few  individuals  in 
succession,  but  the  whole  public,  are  made  to  a 

in  the  government  and  sharers  in  the  instruction  and  mental  exercise 
derivable  from  it." 

One  bv  one  the  great  edifices  of  restraint  and  restriction  upon  the  ac- 
auisidon  of  knowledge^ erected  by  Henry  VIII,  had  been  dismantled  In  the 
indish  speaking  world,  the  people  gained,  one  by  one,  those  rights  ’n<^1Spe™' 
able  to  the  participation  of  the  citizen  in  the  enterprise  of  government.  Li¬ 
censing  was  abolished.  The  doors  of  legislative  assemblies  were  opened 
Uv  public  Court  proceedings  were  made  public.  The  menace  of  trials  for 
,,-ditiom  libel  was  diminished  by  the  precedent  of  the  Zenger  case  in  America 
and  the  Fox  Libel  Act  in  England. 

It  was  as  though  there  had  gone  echoing  down  through  the  decades  Joh 
Milton’s  great  question,  propounded  in  1644: 

-What  a  collusion  is  this,  when  as  we  are  exhorted  by  the  wise  man 
to  use  diligence,  to  seek  for  wisdom  as  for  hiddentreasures  earlyand  bte, 
that  another  order  shall  enjoin  us  to  know  nothing  but  by  statute? 

By  words  and  deeds  the  liberal  statesmen  of  the  Eighteenth  Century  En¬ 
lightenment  had  answered  the  question. 

Citizens,  in  the  view  of  prevailing  opinion  by  the  middle  of  the  Eighteenth 
Century  not  only  had  a  right  to  access  to  information  about  their  government, 
but  a  duty  to  acquire  it.  The  view  expressed  in  the  London  Magazine  of  1747, 
wts  representative  of  contemporary  liberal  thought: 

“Every  subject  not  only  has  the  right,  but  is  duty  bound,  to  inquire 
into  the  public  measures  pursued;  because  by  such  an  enquiry,  he  may 

•'vice  President  and  Executive  Editor,  The  Washington  Post  and  Timet  Herald  tm 
biographical  sketch  see  p.  vi. 
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,=„  ,„  ,*,„„  but  it  ollght  „  be  „de  wilh  ^ "srs.* M 

privileLiSfrrte,h"atUral  *  ^ernment  which  withholds  political 
L  rV  v  h  commonalty  should  withhold  also  political  informa- 
tion.  But  nothing  can  be  more  irrational  than  to  give  power  and  not 

“ilfb'e  ISr8'  Wi,h01"  *“‘k  'h'"  “ 

•“»  *“ ,he  bdirf° 

in v*rious  ,o™  •"  w,“h  ^ 

tn  ,,''^nmV,edge  wil1  torever  Rovern  ignorance.  And  a  people  who  mean, 
gives  a'doouI  8°Vern0rs’  must  arm  themselves  with  the  power  knowledge 
of  Zn„A-  P  l  v,gOVer"ment  without  popular  information  or  the  means 
acqumng  it,  ,s  but  a  prologue  to  a  farce  or  a  tragedy,  or  perhaps  both.”  * 

/°  the  Pe°Ple  evel7  department  of  the  Government  and  every  indi- 
bet ter  t he  ^  ^  and  the  more  their  informal  the 

s  of  'he  poHe?  p“"ued  *n<i  ,i,e 

fn  proportion  as  the  structure  of  government  gives  force  to  miblic 
opinion  it  is  essential  that  public  opinion  should  be  enlightened/’ » 

an  abIminadonWinhthhe  ^  °!  SeCreCy  the  C°mmon  routine  of  busine«  I 
hi.  country*  «n  eVCry  mte,iigent  man  and  every  friend  of 

in  .uV.°n  wehhVaedb.hanr a  |m0nstr0us  an<1  unnatural  thing  indeed  if  such  men 

-.w  *.  “  ”i‘hh<"<i  ,rom  d,,““  -f 

*  mNiiCAULAV’  ThE  H,storv  or  England  347  (1850-61) 

19  Jefferson,  Writings  121  (1903).  ‘ 

Padover  The  Complete  Madison  337  (1953) 

■cZl  wT'  Me?Saf  of  Pr«Went  James  Monroe, 
a  J’eor(?e  Washington  s  Farewell  Address. 

States,  lM^d  9W,  »5n'^ar.yi95^U°T’  DeBATES  170  (1787);  quoted  in  Reynolds  v.  United 
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That  they  did  not  so  intend  is  evident  in  their  own  views,  in  the  language 
of  the  First  Amendment,  and  in  the  construction  that  has  been  placed  upon 
that  Amendment  by  the  courts. 

Harold  Cross,  in  The  People’s  Right  To  Know,  has  cited  many  of  these 
opinions,  indicating  how  clearly  the  courts  have  understood  the  intent  of  those 
who  shaped  the  American  government.  Notable  among  them  is  this  United 
States  Supreme  Court  opinion: 

“.  .  .  it  goes  to  the  heart  of  the  natural  right  of  the  members  of  an  organized 

society,  united  for  their  common  good,  to  impart  and  acquire  information 

about  their  common  interests."  7 

As  Thomas  Cooley,  the  great  American  law  writer,  has  pointed  out,  the 
purpose  of  the  framers  of  the  First  Amendment  was  to  prevent  “any  action  of 
government  by  means  of  which  it  might  prevent  such  a  free  and  general  discus- 
ilon  of  public  matters  as  is  essential  to  prepare  the  people  for  an  intelligent  exer¬ 
cise  of  their  rights  as  citizens.”  8 

Deteriorating  Right  of  Access 

Notwithstanding  these  great  beginnings  in  the  Eighteenth  Century,  and  in 
•pile  of  the  opinions  of  the  courts,  in  almost  every  instance  that  the  opportunity 
lo  pass  upon  these  issues  has  presented  itself,  there  has  been  a  practical  deteri¬ 
oration  in  the  right  of  the  public  to  have  access  to  information  about  their  own 
government,  and  most  notably  in  the  case  of  the  Executive  Branch  of  the  Fed¬ 
eral  Government. 

This  has  been  due  to  the  increasing  responsibilities  entrusted  to  govern¬ 
ment,  to  the  impact  of  two  world  wars  and  a  period  of  cold  war,  to  the  transfer 
of  quasi-judicial  and  legislative  functions  to  executive  agencies,  and  to  a  dimin- 
lihing  faith  in  the  ability  of  the  people  to  use  information  wisely. 

Numberless  examples  of  withheld  information  illustrate  how  far  we  have 
come  from  the  concept  of  the  philosophers  of  the  Enlightenment,  how  great  a 
distance  we  have  travelled  from  the  fundamental  faith  of  the  early  founders. 
We  have  allowed  to  prevail  an  enormous  area  of  secrecy  sustained  by  nothing 
but  the  mere  assertion  of  executive  right,  the  failure  of  Congress  to  assert  its 
prerogatives,  the  unwillingness  of  the  public  to  use  political  weapons  at  hand 
for  the  purpose  of  compelling  a  closer  conformity  to  the  ideas  of  open  conduct 
In  which  our  government  was  conceived. 

It  is  not  possible  to  reconcile  with  our  earlier  principles  withholding  of 
Information  such  as  that  involved  in  these  representative  examples: 

The  United  States  Treasury  Department  for  years  declined  to  release  the 
names  of  applicants  for  bank  charters. 

The  Office  of  Price  Administration,  for  years,  operated  under  rules  prevent¬ 
ing  the  release  of  names  of  persons  who  had  exceeded  price  ceilings. 

The  United  States  Treasury  acknowledged  only  in  1953  that  tax  com¬ 
promises  and  abatements  ought  to  be  made  public  but  legislation  putting  this 
principle  into  effect  has  been  long  delayed. 

7  Grosjean  v.  American  Press  Co.,  297  U.S.  233  (1936). 

•  2  Cooley,  Constitutional  Limitation  885-86  (8th  ed.  1927). 
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•  i  n'oT  learS  aftCT  the  inauSuration  of  the  Agricultural  Adjustment  program 
m  1933,  the  names  of  the  recipients  of  Federal  payments  were  kept  secret. 

Names  of  persons  getting  drought  aid  were  kept  secret  under  Department 
of  Agriculture  regulations  until  December  1953  when  new  regulations  were 
adopted.  ° 

For  years  the  names  of  persons  getting  Agricultural  Stabilization  and  Con- 
servation  Service  loans  were  secret. 

Information  on  loans  by  the  Reconstruction  Finance  Corporation  were 
secret  until  the  disclosures  in  Congressional  investigations  in  1950-51,  after  which 
a  goldfish  bowl”  policy  was  announced. 

For  three  years  the  Public  Housing  Administration  refused  to  give  out  the 
names  of  its  employees. 

Proceedings  of  numberless  advisory  committees,  on  the  recommendation  of 
which  executive  departments  frequently  make  the  most  important  policy  deci¬ 
sions,  are  concealed  from  the  public  and  the  views  and  votes  of  individual  mem¬ 
bers  suppressed. 

Applications  for  tax  exempt  status  were  concealed  by  the  United  States 
Ireasury  until  amendments  adopted  in  1957  compelled  disclosure. 

The  Civil  Service  Commission,  until  recently,  refused  to  make  public  the 
names  of  candidates  eligible  for  appointment  to  local  postmasterships. 

The  Treasury  Department  only  recently  agreed  to  abandon  a  policy  of  keep¬ 
ing  secret  the  administrative  settlement  of  fines,  penalties,  and  forfeitures  tor 
import  law  violations. 

The  Federal  National  Mortgage  Association  withheld  changes  in  mortgage 
purchase  prices  until  a  recent  change  in  policy. 

The  Panama  Canal  administration  withheld  the  names  of  Congressional 
personnel  who  had  traveled  without  charge  on  its  shipping  line. 

The  Civil  Service  Commission  withheld  statistical  breakdowns  of  Federal 
dismissals  under  the  loyalty  program. 

****** 

These  examples  are  representative  of  the  concealment  by  which  the  day-n. 
day  routine  operations  of  the  Federal  Government  have  been  put  beyond  public 
examination  and  appraisal.  Some  commotion  has  been  made  about  these  cases, 
but  like  the  visible  portions  of  icebergs  they  are  only  indicative  of  the  great 
mass  of  information  to  which  the  public  is  being  denied  access  on  the  mere 
say-so  of  subordinate  personnel.  For  every  case  that  comes  to  public  attention 
there  are  hundreds  more  where  the  inquiring  citizen  has  meekly  accepted  the 
negative  of  a  government  agent.  Moreover,  a  citizenry  that  is  frequently  rebuffed 
gradually  is  made  to  understand  that  the  business  of  the  government  is  not  its 
msiness,  and  questions  that  ought  to  be  asked,  and  answered,  never  get  asked 
at  all  as  government  succeeds  in  making  it  plain  that  there  are  whole  areas  ol 
us  operations  where  the  presence  of  the  inquiring  citizen  is  unwelcome. 

The  Defense  Establishment  and  related  establishments  traditionally  h,v<- 
been  marked  by  greater  secrecy  than  other  Federal  agencies.  Experience  will, 
censorship  in  two  world  wars  and  in  the  cold  war  period  has  greatly  accelerated 
the  normal  disposition  of  military  personnel  to  withhold  information.  Tin 
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defense  operations  have  come  to  involve  some  two-thirds  of  the  Federal  expen¬ 
ditures  and  two-thirds  of  all  Federal  personnel.  Secrecy  in  so  large  a  part  of 
government  operations  has  enormous  consequences  on  policy.  Here  is  a  Federal 
endeavor  on  which  the  survival  of  the  nation  ultimately  may  depend.  Its 
ixpenditures  are  so  great  that  its  efficiency  and  economical  operation  is  of  the 
greatest  concern  to  every  citizen. 

The  quarrel  here  is  over  the  degree  of  secrecy  allowable  in  a  democratically 
governed  country.  That  some  secrecy  in  the  conduct  of  defense  preparation  and 
planning  must  be  exercised  is  widely  conceded.  It  is  important  that  govern¬ 
ment  wisely  decide  how  much  is  necessary  and  how  that  necessary  secrecy  is  to 
be  administered. 

The  House  Committee  on  Government  Operations,  through  the  Subcom¬ 
mittee  on  Government  Information,  in  its  extensive  examination  of  the  Defense 
Establishment  policies  certainly  disclosed  that  secrecy  has  been  pushed  very  far. 

It  turned  up  such  ludicrous  examples  of  secrecy  as  these: 

(1)  The  suppression  of  a  list  of  military  installations  which  sell  pack¬ 
aged  liquor  to  servicemen.9 

(2)  Classification  of  a  report  on  the  use  of  shark  repellents,  in  which 
were  detailed  69  cases  of  shark  attacks,  55  between  1907  and  1940. 10 

(3)  Description  of  a  bow  and  arrow  was  classified  during  the  war  and 
kept  classified  “confidential”  until  after  hearings  in  1958.11 

(4)  The  Office  of  Security  Review,  in  the  Defense  Establishment, 
solemnly  reviewed  for  security  clearance  a  review  of  a  Civil  War  book 
entitled  Destruction  and  Reconstruction,  written  by  a  Confederate  Army 
General  and  first  published  in  187 9. 12 

Other  examples  of  ridiculous  application  of  Executive  Order  10290  and 
10501  13  might  be  cited,  but  of  far  greater  seriousness  has  been  a  progressive 
diminution  of  the  flow  of  information  to  Congress  and  to  the  country,  about  the 
operation  of  the  Defense  Establishment. 

Arthur  Smithies  has  discussed  the  dilemma  of  security  and  safety,  in  these 
Words: 

“There  is  one  perplexing  dilemma  connected  with  the  defense  budget 
,  .  .  The  provision  of  the  information  needed  for  an  adequate  Congressional 
or  public  appraisal  of  the  budget  necessarily  increases  the  information  avail¬ 
able  to  the  enemy.  Is  the  Congress,  except  for  a  privileged  few  of  its  mem¬ 
bers,  to  be  kept  in  ignorance  on  security  grounds?  Or  is  the  enemy  to  be 
fully  informed  for  the  sake  of  the  effective  working  of  our  political  system? 
Obviously  neither  of  these  extreme  views  is  acceptable,  and  a  compromise 
between  them  is  needed.  .  .  .  There  is  considerable  likelihood,  however, 
that  the  Congress  may  be  less  well  informed  than  the  enemy."  14 

■  H  R.  Rep.  No.  1884,  85th  Cong.,  2d  Sess.  5  (1958). 

'‘Id.  at  125. 

"Id.  at  10. 

"Id.  at  45. 

“Exec.  Order  No.  10290,  16  Fed.  Reg.  9795  (1951),  Exec,  order  No.  10501,  18  Fed.  Reg. 

1049  (1953). 

i4  Smithies,  The  Budgetary  Process  in  the  United  States,  Committee  on  Economic  Develop¬ 
ment  report,  p.  276. 
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,,  °ne  Wltness  after  another  before  the  Moss  Committee  agreed  that  there 
had  been  a  vast  over-classification  and  a  lagging  program  of  declassification. 

Charles  A.  Coolidge,  Chairman  of  the  Coolidge  Committee  which  studied 

sssjst  for  ,h'  sis 

'  V  rWe  fOUnd  that  the  classifitation  system,  particularly  confidential 
was  used  for  matters  that  appeared  to  us  to  be  administrative  and  not  to 
have  a  national  security  aspect. 

fW  ?Ve  f°und’  my  recollection  is,  nobody  in  the  Department  of  Defense 
that  doesn  t  agree  that  there  is  overclassification.”  15 

stateJetlred  Admiral  William  Fechteler,  a  member  of  the  Coolidge  Committee, 

-1  ™ould  sa>’  Lthat  practically  every  one  of  the  people  with  whom  wc 
conferred  agreed  that  there  was  a  bad  problem,  and  from  my  own  personal 

.Sd  £,  ,rns  b"n  on  "r’.i" pen“*»  <« 

sidered  that  there  was  overclassification,  and  there  are  instances  where 
documents  are  classified  that  probably  shouldn't  have  been  classifild  " 

Lt.  Gen.  John  E.  Hull  testified: 

in  There.is  no  question  in  my  mind,  and  I  don’t  think  there  is  a  question 

overclS^r' nt al“„bbZi".,.hi‘  •*“  ,h'rt  “  *  * °< 

bee„™^ 

.he  reien.ion  ot  ™,  ,he  „,eMe  „h‘hTo“d 

In  its  report  of  June  6,  1958,  the  Moss  Committee  concluded:  Y 

"The  Department  of  Defense  has  staked  out  an  exclusive  Droorietarv 

int°rTti,0n  in  US  P°ssession-  Under  a  dire7 
uve  ot  March  22,  1957,  the  areas  of  administrative  information  to  be  with 

authority  traceable  to  law  or  to  the  Constitution.”  is  ’  7  Y 

Non  governmental  Secrecy 

'•M.Rat  m1'  N°'  1884’  85th  CO"g''  2d  Ses5'  100  (,958)- 
17  Id.  at  100. 

17  Id.  at  157. 
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Act 19  created,  for  the  first  time  in  American  history,  areas  of  restricted  infor¬ 
mation  outside  the  custody  of  government,  the  possession  of  which  rendered 
the  individual  citizen  subject  to  punishment.  Other  programs  have  interfered 
with  the  exchange  of  scientific  information  of  all  kinds,  between  American  sicen- 
tiits  and  foreign  scientists.  The  extension  of  Defense  Establishment  regulations 
to  military  suppliers  has  brought  vast  areas  of  private  industry  within  the  pur¬ 
view  of  security  officers.  Contracts  with  colleges  and  universities  under  which 
classified  work  is  undertaken  have  extended  the  influence  of  secrecy  precautions 
to  college  laboratories  and  facilities. 

The  whole  vast  complex  of  devices  utilized  in  the  suppression  and  with¬ 
holding  of  information  not  only  threatens  the  normal  processes  of  public  enlight¬ 
enment  upon  which  the  democratic  process  depends,  but,  as  the  testimony  of 
many  scientists  has  divulged,  it  also  threatens  scientific  progress  and  even  the 
military  security  that  depends  upon  that  progress  and  in  the  name  of  which  the 
Kcrecy  was  invoked  in  the  first  place. 

Here  is  what  some  of  them  have  had  to  say: 

Dr.  M.  Stanley  Livingston,  Professor  of  Physics,  Massachusetts  Institute  of 
Technology:  * 

“To  me  it  seems  essential  that  the  present  system  of  information  security 
be  revised  if  our  country  is  to  achieve  that  long-range  strength  in  scientific 
and  technical  productivity  required  for  survival  in  a  modern  world. 

“I  don’t  mean  to  be  facetious,  but  I  really  feel  that  there  is  a  possi¬ 
bility  that  if  we  had  no  security  restrictions  whatsoever,  we  might  be  further 
ahead  of  potential  enemies  today  than  we  are  at  the  present.  I  have  con¬ 
sidered  this  at  some,  length.  I  think  it  is  entirely  possible  from  the  balance 
of  risks  and  the  speed  of  development  point  of  view  that  it  might  be  possible 
that  zero  security  might  have  led  to  more  progress.” 

Lloyd  V.  Berkner,  President  of  Associated  Universities: 

“By  1945  the  United  States  held  unquestioned  technological  supremacy 
in  both  civil  and  military  development. . .  .  Since  that  time  we  have  steadily 
lost  ground  relative  to  our  competitors  until  now  there  is  serious  question 
whether  the  United  States  actually  retains  leadership  in  certain  critically 
important  fields  of  military  technology.  That  this  is  so,  in  my  opinion, 
lies  not  so  much  in  the  faster  progress  of  other  nations  as  in  the  slowing 
down  of  our  own  technological  achievement.  In  my  opinion,  an  important 
aspect  of  this  loss  of  supremacy  in  certain  vital  fields  of  technology  stems 
from  our  present  widespread  practice  of  technological  secrecy,  consequent 
clearance  and  security  practices,  compartmentalization  of  science  and  tech¬ 
nology  and  restrictive  practices  exercised  over  science  and  scientists.” 

Dr.  Elmer  Hutchisson,  Case  Institute  of  Technology: 

"In  a  democracy,  the  best  safeguard  against  mediocrity  is  public  criti¬ 
cism.  If  government-sponsored  research  work  is  kept  secret  and  is  not  put 
into  public  competition  with  free  knowledge,  the  work  is  very  likely  to 
suffer  and  public  funds  will  be  very  ineffectively  used.  It  is  only  natural 

‘•Atomic  Energy  Act  of  1554.  68  Stat.  919  (1954),  42  U.S.C.  52011  (Supp.  V.  1952). 
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oStvf  inrffitamp  °f  SeCTy  “  freely  Used’  k  may  be  used  to  cover  up  rnecll. 
ocrity,  inefficiency,  complacency  and  even  complete  incompetency.”  ? 

Dr.  Harold  C.  Urey,  University  of  Chicago: 

“•  V  WC  sJh°uld  recoSnize  that  all  scientific  and  engineering  knowledge 
can^be  learned  by  others  without  our  help  in  any  wayS  Secrets  abou 
such  things  will  always  be  lost  completely  in  time,  and  in  the  technical! 

secrecvls  not^n  ?“  tlme  "  Sh°M'  '  '  '  We  cognized  that  maximum 
secrecy  is  not  the  optimum  way  to  promote  security." 

Dr.  Edward  Teller: 

secre^and*1™6”  *°  mC  ‘hat  henceforth  is  less  important  to  keep  our 
secrets  and  more  important  to  produce  additional  knowledge  and  add! 
tiona,  technical  tools.  Our  security  lies  in  speed;  our  allies  could  be  mo 
helpful  in  our  efforts  to  attain  it.” 

Dr.  Chauncey  D.  Leake,  National  Academy  of  Science: 

"Before  this  bureaucratically  imposed  secrecy  destroys  what  it  purport, 

f  WC  n0t  be  Wise  t0  reconsider  U  as  a  national  polky^ml 
try  instead  to  restore  science  to  its  traditional  free,  open  and  democratic 
state,  so  that  scientists  may  really  help  to  protect  and  to  extend  those 
doms  which  we  profess  to  cherish? 

Instituted  LaWrCnCe  PerseSian’  Dean  of  Engineering  at  Rensselaer  Polytechnic 

top  ;a?nr:nr  heavysecrecy  contro>  ba8  discouraged  thousands  of 
top  scientists  in  American  colleges  from  adding  their  talents  to  solve  thr 

gulded  missile* satel,ite' atomic  energy and  °th-  *®aj,)r 


f„t)AcPeS8  “  iJnformat‘on  in  Ae  executive  agencies  of  government  it  is  ier 

dridosCtSrinSAeS^d' >  W  many  barrierS-  ThC  1Cgal  right  0f  citizens  to  compel 
d‘  ,'°  “  Yn  l,he  federal  government  lags  far  behind  that  right  as  it  has  been 

by  -rts,  where  state  government 

m  tIZ5f  dismaying,  bewildering  fact  is  that  in  the  absence  of  a  general 
or  specific  act  of  Congress  creating  a  clear  right  to  inspect-and  sudi  act, 
aic  not  numerous— there  is  no  enforceable  legal  right  in  public  or  press  to 
inspect  any  federal  non-judicial  record." 20  P  P 

The  barriers  to  access  consist  of: 

restri^odnlnhfh?  60  Spcdfic  aC-S  °f  Congress  which  deny  inspection  of  or 
aCMSS,t0  Particular  records  or  proceedings. 

,<TV  f  U  °r  1?’  fJnued  States  Code,  section  1905,  which  is  captioned 
Disclosure  of  Confidential  Information  Generally”  and  provides  for  con 
fidentiality  for  wide  areas  of  information 

°‘h'r  ““  °'  C°n8r'“  . 

“Cross,  The  People’s  Richt  to  Know  197  (1953). 
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(4)  Title  5,  United  States  Code,  Section  1002,  the  Administrative  Pro¬ 
cedure  Act. 

(5)  Title  5,  United  States  Code  22,  the  house-keeping  statutes,  author¬ 
izing  heads  of  departments  to  have  custody  of  files  and  papers  which,  by 
construction,  has  been  made  the  basis  for  withholding  information.  . 

(6)  Executive  Order  10501  governing  the  classification  of  military 

information.  _ 

“The  condition  of  the  law,  so  far  as  declared  now,  is  that,  in  the  absence 
of  general  or  specific  acts  of  Congress  affirmatively  creating  clear,  manda- 
torily  required  rights  to  inspect-and  such  acts,  relatively,  are  not  numerous 
-there  is  no  enforcible  legal  right  to  inspect  any  Federal  non-judicial  record. 
(U.  S.  ex  rel.  Stowell  v.  Deming  et  al.,  19  F.2d  697,  App.  D.C.  1927;  cert.  den. 
275,  U.S.  551,  1937;  and  quotations  therefrom).”  21 

The  situation  was  improved  by  the  passage  of  Public  Law  85-619.  This 
l|W  amends  5  U.S.C.  §  22, 22  which  provides: 

“The  head  of  each  department  is  authorized  to  prescribe  regulations  not 
Inconsistent  with  law,  for  the  government  of  his  department,  the  conduct  of  its 
Officers  and  clerks,  the  distribution  and  performance  of  its  business,  and  the 
•ill tody,  use,  and  preservation  of  the  records,  papers  and  property  appertaining 

In  it.” 

No  statute  has  been  more  frequently  cited  as  the  justification  for  refusal 
In  disclose  information.  The  statute  was  passed  in  1789,  by  the  same  Congress 
|hat  approved  the  Bill  of  Rights,  and  it  is  simply  inconceivable  that  such  a  body 
, guild  have  intended  to  confer  upon  federal  employees  such  a  sweeping  authority 
I...  non-disclosure  as  it  is  now  claimed  that  this  measure  provides.  For  decades 
i|  was  accepted  as  a  house-keeping  statute  only.  Then  in  1877,  when  Talcott 
Williams  of  the  San  Francisco  Chronicle  asked  to  see  a  list  of  federal  job  nom- 
lllftes,  he  was  denied  the  information  on  the  basis  of  this  statute. 

The  law  added  this  single  sentence  to  5  U.S.C.  §  22:  “This  section  does  not 
lUthorize  withholding  information  from  the  public  or  limiting  the  availability 
@|  records  to  the  public.”  28 

The  amendment  of  this  law  leaves  intact  the  control  of  department  heads 
mm  their  subordinates,  in  the  custody  and  keeping  of  papers,  but  5  U.S.C.  §  22 
rftuld  no  longer  be  used  on  the  mere  say-so  of  the  meanest  federal  functionary 
§§  authority  for  the  withholding  of  information. 

Dr.  Harold  Cross  thinks  it  largely  due  to  the  broad,  unlimited  and  ill-defined 
towers  asserted  under  5  U.S.C.  22  that  there  is  not  a  single  recorded  case  in  which 
.•  ritizen  has  been  able  to  establish  a  legal  right  to  inspect  a  federal  non-judicial 
fgcord  (aside  from  cases  involving  production  of  information  as  evidence  in 
litigation). 

Amendments  to  5  U.S.C.  §  1002,  the  Administrative  Procedures  Act,24  also 
hfive  been  proposed,  so  as  to  open  to  citizens  (and  not  to  litigants  and  counsel 
#nly)  matters  not  now  available  to  the  public. 

"^Testimony  of  Harold  Cross.  Hearing  Before  The  Subcommittee  on  Constitutional  Rights 
6f  ihr  Senate  Judiciary  Committee  on  S.  921,  85th  Cong.,  2d  Sess.,  pt.  2,  at  649. 

*#  Rev.  Stat.  5  161  (1875),  5  U.S.C.  8  22  (1952). 

>»  Public  Law  85-619.  85th  Cong.,  72  Stat.  547  (1958). 

•*  Administrative  Procedure  Act,  60  Stat.  237  (1946),  5  U.S.C.  8  1002  (19.»2). 
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snn<rht  \  ^  fedCra'  departmcms  resi*«d  the  amendment  of  5  U.S.C.  8  22  aJ 

barrier  t*  C°n‘t,niction  of  the  Act  as  a  sweeping,  undefined,  absohS 

ter  to  legally  enforceable  inspection  of  public  proceedings  and  records.  1 

8  22  h!7hrS  t0  f  hT'fh  aS  mountain  ra"ges  remain,  even  though  5  U.S.C,' 
§  has  been  amended.  If  it  is  restored  to  its  initial  purpose  and  scope  ho* 
ever,  the  posture  of  the  statutes  will  be  similar  to  that  which  exisHn 

ancerof0ri^hteSf  WhCre  dther  an  imPlied  or  exPress  constitutional  as.!* 

sions  f  ^  f  aCCCSS’  1,mUed  °nly  by  Specific  statutory  exemptions  and  excS 

arranSrde"  iSf  °nC  C°l'ntry  that  has  an  express  constitutional  provision,  wltl»j 
“To  f  T  f|?r  tsPec,.fic’  narrowly  defined  statutory  exceptions^  It  provid*U 
To  further  the  free  interchange  of  opinion  and  general  enlightenment  evert 

fird  befowUlZThShallhhaVK  uCk  *°  °ffidal  documents  in  the  manner  spe2J 

fied  below.  This  right  shall  be  subject  only  to  such  restrictions  as  are  requirrf 

out  of  consideration  for  the  security  of  the  realm  and  its  relations  with  forelrt 
-°r  “  CO,nnec“on  with  official  activities  for  inspection,  control  or  otS| 
supervision,  or  for  the  prevention  and  prosecution  of  crime  or  to  protect  tht  ’ 

If “*»«•  ,he  *»"■  comn"«iities  and  individual"  o  »“  1 

iid TiS  rVr  ’  °<  I**™*  ■“”%  ot  person,  dZ2 

and  morality.  The  specific  cases  in  which  official  documents  are  to  be  keol 

special  Z  -Tn “t  ‘S*  afor.em,enti°ned  principles,  shall  be  closely  defined  in^ 
special  statute  enacted  jointly  by  the  King  and  the  Parliament.”  28 

istradve  coum  wheCh°f  is  that  citizens  have  access  to  admin- 

s  ative  courts  which  rule  as  to  whether  or  not,  in  specific  cases,  administrative  5 

chanacn 

The  citizen  who  wants  to  see  a  document  is  not  obliged  to  give  an* 
easons  or  to  say  for  what  purpose  he  wants  it.  Nor  has  he  to  show  i|,»|  I 
he  has  a  legal  interest  m  seeing  a  document.  His  right  should  not  be  am- 
founded  with  the  right  of  'parties’  ... 

but  ,L'r,f°ritieS  UndCr  observation  only  after  a  decision  is  taken  I 
but  also  at  the  preparatory  stage.”  2* 

Pre,sTahnn«.mLer  °lcases  bTght  under  the  Swedish  system  has  not  been  great, 
Pres  appeal  have  been  notably  few,  as  Nils  Herlitz  points  out,  because 

want  as  a  rule  to  see  the  documents  immediately.”  Courts  in  the  United  Statet 
also,  no  doubt,  would  be  too  slow  to  serve  the  purposes  of  the ££ Sf? "5 
many  cases,  but,  as  seems  to  be  the  case  in  Sweden,  the  fact  that  disoutlSm  . 
access  are  justiciable  seems  to  keep  down  the  cases  of  withholding  of  informal ..  ...  5 

The  Constitutional  Question 

The  theory  that  the  United  States  Constitution  expressly  bv  the  Fini 
Amendment,  and  implicitly  as  a  charter  of  a  self-governing  society  Assures  th« 

t£>rie!  “ft.1ZenS,t°  lnfm-mation  seems  often  to  live  in  resiled  contradiction  with  1 
theories  often  advanced  by  the  executive  departments  that  them  ;«  _K  ,  I 

Un'  atera1,  d*scretionary,  unreviewable  and  non-justiciable  power  of  execmlv*  | 
"Id?1 °f  °ffiCial  Documents  «"  Sweden,  Publ,c  Law  50  (1958). 
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■Hncies  to  withhold  from  Congress,  the  Courts  or  the  public  anything  they 
i.'.'.se  not  to  disclose. 

It  is  true  that  the  United  States  Supreme  Court  never  has  compelled  the 
|}hief  Executive  to  disclose  matter  which  he,  in  the  public  interest,  felt  com- 
i '  lied  to  conceal.  It  is  also  true  that  the  United  States  Supreme  Court  never  has 
■yaed  upon  the  matter  at  all,  and  that  it  has  in  many  opinions  acknowledged 

■  I.  1 1  each  branch  of  the  government  after  all,  is  bound  by  the  intent  of  the 
>  "M-.titution. 

This  is  not  to  say  that  there  are  no  circumstances  in  which  the  President 
■ly,  under  the  Constitution,  withhold  information.  It  is  rather  to  assert  that 
>"|ny  of  the  precedents  for  such  non-disclosure  illuminate  some  of  the  specific 
Weumstances  under  which  Chief  Executives  have  withheld  information  for 
Bled  cause,  to  the  satisfaction  of  Congress  or  the  Courts.  The  very  pains  they 
i"  >e  taken  to  explain  the  exceptional  circumstances  governing  their  refusal  are 
.1"  .nselves  eloquent  testimony  to  the  generally  acknowledged  right  to  know  from 
Mich,  for  stated  reasons,  they  have  departed. 

‘  It  is  quite  true  that  under  Marbury  v.  Madison,21  no  mandamus  to  compel 
.IK  Chief  Executive  to  perform  his  constitutional  function  is  ever  likely  to  run. 
i'  |i  surely  unlikely  that  any  Congress  would  use  the  impeachment  power  against 

■  President  for  reasoned  withholding  of  information  in  the  public  interest, 
''jilher  of  these  premises  argues  against  the  existence,  by  express  guaranty  and 
i'  ”'  is  inherent  in  a  self-governing  society,  of  the  public’s  general  right  to  infor- 
Bllon  about  the  executive  establishment’s  operations.  This  right,  like  many 
"i Ms,  is  not  unlimited,  when  it  is  inconsistent  with  other  constitutional  rights. 
"  i -At  these  limiting  “other  rights”  are  is  apparent  in  some  of  the  examples  of 
i  '■  lldential  discretion  that  have  been  put  forward  to  support  the  doctrine  that 
Buhl  turn  the  Constitution  upside  down  and  make  it  state  that  citizens  have 
P  flRht  to  information  except  when  the  executive  departments  wish  to  give 

■  (4)  them. 

There  have  been  a  great  many  comments  on  the  legal  and  constitutional 

■  pffts  of  this  proposition,  by  lawyers  and  courts  more  competent  than  laymen 

■  deni  with  such  issues.  Some  of  the  most  interesting  of  these  include  the 
i  n. .. ling: 

Vice  President  Richard  M.  Nixon  (then  Representative): 

“I  am  going  to  address  myself  to  a  second  issue  which  is  very  important. 
The  point  has  been  made  that  the  President  of  the  United  States  has  issued 
an  order  that  none  of  this  information  can  be  released  and  that  therefore 
the  Congress  has  no  right  to  question  the  judgment  of  the  President.  I  say 
that  that  proposition  cannot  stand  from  a  constitutional  standpoint  or  on 
the  basis  of  the  merits  for  this  very  good  reason,  that  would  mean  that  the 
President  could  have  arbitrarily  issued  an  Executive  Order  in  the  Myers  28 
case,  the  T eapot  Dome  29  case,  or  in  any  other  case  denying  the  Congress 
1 1  information  it  needed  to  conduct  an  investigation  of  the  executive  depart¬ 
ment  and  the  Congress  would  have  no  right  to  question  his  decision.”  80 

|  »'  I  Cranch  (5  U5.)  137  (1803). 

••  Myers  v.  United  States,  272  U.S.  52  (1926). 

••  McGrain  v.  Daugherty,  273  U.S.  135  (1927). 

I  ••  W  Conc.  Rec.  4783  (1948). 
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The  merits  of  this  particular  dispute  aside,  and  many  authorities  believfl 
that  there  was  particular  and  specific  sanction  for  the  President’s  withholding}* 
what  is  pertinent  in  the  then  Congressman’s  remarks  is  the  denial  of  broad,  § 
unreviewable  presidential  discretion. 

United  States  Supreme  Court  has  not  handed  down  any  decision! 
directly  to  this  point.  In  a  study  entitled,  “Is  a  Congressional  Committee  Entitled  S 
t°  Demand  and  Receive  Information  and  Papers  from  the  President  and  tht I 
Heads  of  Departments  Which  They  Deem  Confidential  in  the  Public  Interest"  **  fj 
laid  before  the  House  Committee  on  Government  Operations  in  1957,  by  thff  f 
Department  of  Justice,  there  is  this  frank  statement  of  the  situation  in  tht 'I 
highest  Court: 

“None  of  the  foregoing  cases  involved  the  refusal  by  a  head  of  a  depart- 1 
ment  to  obey  a  call  for  papers  or  information.  There  has  been  no  Suprentt  |§ 
Court  decision  dealing  squarely  with  that  question.”33 

The  Justice  Department  memorandum  then  quotes  the  following:  1 

The  committees  of  earlier  years  did,  on  occasion,  encounter  refusal! 
by  administrators  to  supply  information.  But,  because  both  the  Senat* 
and  the  House  eventually  retreated  upon  the  flat  refusal  of  the  executive! 
to  answer  questions,  the  legal  problems  which  are  involved  were  never 
presented  to  the  courts.  Thus,  it  remains  an  open  question  whether  the  5 
executive  officers  must  submit  all  the  information  which  Congress  may 
request.”  33 

It  should  be  added  that  on  many  occasions  where  the  executive  protested  : 
and  declared  its  intention  to  refuse  the  information,  it  eventually  yielded  to 
Congress,  too. 

1 

In  the  state  governments,  on  the  contrary,  there  have  been  many  decision! 
adverse  to  the  proposition  that  state  executive  departments  enjoy  broad,  sweep-  § 
mg,  immunity  to  compulsory  disclosure. 

The  Supreme  Judicial  Court  of  Massachusetts,  passing  upon  the  refusal  ol  f 
an  official  of  the  executive  branch  to  produce  a  record  demanded  by  the  Stale  I 
Senate  and  dealing  with  the  express  declaration  on  separation  of  powers  in'jthut  f 
State’s  Constitution,  rejected  the  separation  of  powers  doctrine,  relied  upon  to  I 
suport  the  ‘executive  privilege’  claim,  and  ruled  for  disclosure.3* 

The  high  court  of  Arizona  has  held,  in  a  disclosure  case  in  which  '  the 
Attorney  General  claimed  the  Governor  sole  judge  of  information  to  be  released,  § 
Certainly  this  court  will  not  go  so  far  as  to  approve  the  position  of  the  Attorney  f 
General  that  the  Governor  of  the  state  is  the  sole  judge  as  to  what  information  I 
regarding  the  affairs  of  his  office  should  be  made  public.  This,  we  believe,  it  1 
inconsistent  with  all  principles  of  Democratic  government  .  .  .  but  under  no  « 
circumstances  should  his  determination  be  final.”  35 


Memorandums  of  the  Attorney  General,  compiled  by  the  Subcommittee  on  Constitutional 
Rights  of  the  Senate  Judiciary  Committee,  85th  Cong.,  2d  Sess 
“Id.  at  62. 

83  McGeary,  The  Development  of  Congressional  Investigative  Power,  102-04  (1940). 

34  Opinion  of  the  Justices,  328  Mass.  655,  102  N.E.  2d  79  (1951). 

83  Mathews  v.  Pyle,  Governor,  75  Ariz.  76,  271  P.2d  893  (1952). 
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A  Federal  Circuit  Court  of  Appeals  has  said: 

“Moreover,  we  regard  the  recognition  of  such  sweeping  privilege  against 
any  disclosure  of  the  internal  operation  of  the  executive  departments  of 
the  Government  as  contrary  to  a  sound  public  policy  ...  It  is  but  a  small 
step  to  assert  a  privilege  against  any  disclosure  of  records  merely  because 
they  might  prove  embarrassing  to  government  officers.  Indeed  it  requires 
no  great  flight  of  imagination  to  realize  that  if  the  Government  s  conten¬ 
tions  in  these  cases  were  affirmed  the  privilege  against  disclosure  might 
gradually  be  enlarged  by  executive  determination  until,  as  is  the  case  in 
some  nations  today,  it  embraced  the  whole  range  of  governmental 
activities.”  36 

The  Federal  Courts,  too,  have  not  looked  favorably  on  the  theory  that 

Ilflleral  agencies  can  determine  for  themselves  whether  their  refusal  to  disclose 
II  In  conformity  with  a  statute.  For  example,  in  Morris  v.  A.  T.  b  S.  F.  Ry .,37 
|t  was  declared: 

"Although  each  Governmental  agency  is  authorized  to  prescribe  regu¬ 
lations,  not  inconsistent  with  law,  for  the  government  of  its  own  organiza¬ 
tion  and  the  conduct  of  its  subordinates,  it  is  not  the  exclusive  right  of 
any  such  agency  to  determine  for  itself  the  privileged  nature  of  any  of  its 
records  or  documents.  .  .  .  the  court,  not  a  Governmental  agency,  ultimately 
must  determine  the  question  of  privilege.”  38 

Another  notable  comment  on  the  legal  issues  involved  in  the  often  asserted 
i  “ixecutive  privilege”  to  withhold  is  that  of  Dean  Wigmore. 

“But  the  solemn  invocation,  in  the  precedents  above  chronicled,  of  a 
supposed  inherent  secrecy  in  all  official  acts  and  records,  has  commonly 
been  only  a  canting  appeal  to  fiction.  It  seems  to  lend  itself  naturally  to 
mere  sham  and  evasion.  ...  But  the  vast  extension,  in  modern  times,  of 
administrative  laws  regulating  the  affairs  of  the  individual  citizens,  is  pre¬ 
senting  a  large  scope  for  this  claim  of  privilege.  The  possibilities  of  such 
abuse  are  plainly  latent  in  this  supposed  privilege.  .  .  .  The  menace  which 
this  supposed  privilege  implies  to  individual  liberty  and  private  right  will 
justify  us  in  repudiating  it  before  it  is  solidly  entrenched  in  precedent.  39 

There  certainly  are  numerous  situations  in  which  the  executive  depart¬ 
ments  may  withhold  records  and  information  which  are  lawfully  secret,  confi¬ 
dential  or  otherwise  not  jubject  to  compulsory  disclosure,  pursuant  to  valid  acts 
$1  Congress  or  to  controlling  judicial  decisions  concerning  evidentiary  or  testi¬ 
monial  privileges.  Some  of  these  have  been  referred  to  earlier,  including  those 
Under  more  than  60  express  statutes.  That  the  President  himself  enjoys  prac¬ 
tical  immunity  from  the  enforcement  of  legal  process  in  wide  areas  must  be 
acknowledged.  What  is  most  disquieting,  however,  is  the  claim  of  privilege  by 
hosts  of  federal  officials  to  whom  no  such  executive  immunity  extends  who 

••Reynolds  v.  United  States,  192  Fid  987  (Sd  Cir,  1951),  rev’d  on  other  grounds.  United 
lUtM  v.  Reynolds,  345  U.S.  1  (1953). 

"21  K.R.D.  155  (W.D.Mo.  1957). 

•‘Ibid. 

*#8  Wigmore,  Evidence  55  3267-79  (3d  ed.  1940). 
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frequently  assert  presidential  authority  in  situations  of  which  the  President  i| 
often  unaware. 

In  a  memorandum  on  Congressional  powers  previously  referred  to  40  tht 
Department  of  Justice  has  stated  these  propositions:41 

[1]  For  over  150  years  almost  from  the  time  that  the  American  form  o( 
government  was  created  by  the  adoption  of  the  Constitution— our  Presidenti 
have  established,  by  precedent,  that  they  and  members  of  their  Cabinets  havg 
an  undoubted  privilege  and  discretion  to  keep  confidential,  in  the  public 
interest,  papers  and.  information  which  require  secrecy. 

“[2]  Courts  have  uniformly  held  that  the  President  and  the  heads  of 
departments  have  an  uncontrolled  discretion  to  withhold  the  information 
and  papers  in  the  public  interest,  and  they  will  not  interfere  with  the  exer¬ 
cise  of  that  discretion.” 

These  sweeping  propositions  are  not  sustained  by  the  argument  made  in 
this  memorandum.  The  second  proposition  is  not  consistent  with  some  of  the  i 
cases  cited  above.  The  first  proposition  is  not  supported  by  the  record  of  early 
presidential  precedents  on  which  it  rests. 

The  Historical  Perspective 

The  historical  background  for  this  sweeping  claim  of  absolute  privilege  1 
first  appeared  in  The  Federal  Bar  Journal  of  April  1949,  in  an  article  by  Her¬ 
man  Wolkinson,  entitled  Demands  of  Congressional  Committees  for  Executive 
Papers.  It  is  the  source  document  for  the  statement  which  the  Department  of 
Justice  submitted  in  1954,  accompanying  President  Eisenhower’s  letter  to  the 
Secretary  of  Defense  of  May  17,  1954.  It  has  been  drawn  upon  for  the  somewhat 
enlarged  memorandum  which  Attorney  General  Rogers  submitted  to  the  House 
Committee  on  Government  Operations  and  to  the  Senate  Subcommittee  on 
Constitutional  Rights.  The  Wolkinson  article  concluded  with  the  statement: 

“In  the  great  conflicts  which  have  arisen,  in  the  administrations  of 
Washington,  Jackson,  Tyler,  Cleveland,  Theodore  Roosevelt,  and  Herbert 
Hoover,  the  Executive  has  always  prevailed.” 

This  contention  is  simply  not  supportable  even  on  the  basis  of  the  historical 
episodes  to  which  Mr.  Wolkinson  alludes  and  which  the  Department  of  Justice 
li.is  incorporated  in  its  memorandum.  Space  does  not  permit  or  time  allow  the 
examination  of  all  these  historical  incidents  but  it  is  worth  while  to  examine 
**  I'  **si  the  early  episodes  which  were  of  such  importance  as  precedents  and  on 
which  the  Wolkinson  article  and  the  Justice  Department  memoranda  lay  such 
sl ' 1  "  *  memorandum  of  1952  is  the  source  of  the  quotations  used  in  this 

effort  to  refresh  historical  perspective. 

The  St.  Clair  Episode 

As  the  memorandum  states,  in  March  1792,  the  House  of  Representatives 
passed  the  following  resolution:  “Resolved,  That  a  committee  be  appointed  to 


“Supra  note  SI. 

41 Hearings  on  S.  921  Before  the  Subcommittee  on  Constitutional  Rights  of  the  Senate 
Committee  on  the  Judiciary,  85th  Cong.  2d  Sess.  75  (1958).  8  ' 
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inquire  into  the  causes  of  the  failure  of  the  late  expedition  under  Major  Gen- 
«ral  St.  Clair,  and  that  the  said  committee  be  empowered  to  call  for  such  persons, 
papers,  and  records  as  may  be  necessary  to  assist  their  inquiries.” 

This  resolution  related  to  the  disaster  encountered  by  General  St.  Clair’s 
force  of  1400  men  on  Nov.  3,  1791,  when  it  was  surprised  by  an  Indian  attack 
near  a  Miami  settlement,  in  which  900  men  were  lost  and  the  command  driven 
hack  in  disorder. 

Before  establishing  the  Congressional  committee  of  inquiry,  the  House  had 
debated  a  resolution  calling  upon  the  President  to  undertake  such  an  inquiry  but 
Had  decided  against  this  course. 

Says  the  Attorney  General’s  memorandum: 

“.  .  .  when  the  committee  was  bold  enough  to  ask  the  President  for  the 
papers  pertaining  to  the  General  St.  Clair  campaign.  President  Washington 
called  a  meeting  of  his  cabinet." 

A  description  of  this  meeting  [there  were  really  two  meetings]  is  taken  from 
Jefferson's  notes,  which  repeat  this  conclusion  of  the  Cabinet: 

“First,  that  the  House  was  an  inquest,  and  therefore  might  institute 
inquiries.  Second,  that  it  might  call  for  papers  generally.  Third,  that  the 
Executive  ought  to  communicate  such  papers  as  the  public  good  would  per¬ 
mit,  and  ought  to  refuse  those,  the  disclosure  of  which  would  injure  the 
public;  consequently  were  to  exercise  a  discretion.  Fourth,  that  neither 
the  committee  nor  the  House  had  a  right  to  call  on  the  head  of  a  department, 
who  and  whose  papers  were  under  the  President  alone;  but  that  the  com¬ 
mittee  should  instruct  their  chairman  to  move  the  House  to  address  the 
President.” 

This  account  of  the  Cabinet’s  conclusion  was  obtained  from  Thomas  Jeffer¬ 
son's  writings,  but  it  is  not  a  full  account.  Thomas  Jefferson,  in  relating  the 
Iplsode,  in  addition  to  the  matter  reported  above,  said: 

"Hamilton  agreed  with  us  in  all  these  points  except  as  to  the  power  of 
the  House  to  call  on  the  heads  of  departments.  He  observed  that  as  to  his 
department,  the  act  constituting  it  had  made  it  subject  to  Congress  in  some 
points,  but  he  thought  himself  not  so  far  subject  as  to  be  obliged  to  produce 
all  the  papers  they  might  call  for.  They  might  demand  secrets  of  a  very 
mischievous  nature.  (Here  I  thought  he  began  to  fear  they  would  go  on  to 
examining  how  far  their  own  members  and  other  persons  in  the  government 
had  been  dabbling  in  stocks,  banks  etc.,  and  that  he  probably  would  choose 
in  this  case  to  deny  their  power;  and  in  short,  he  endeavored  to  place  him¬ 
self  subject  to  the  House,  when  the  Executive  should  propose  what  he  did 
not  like,  and  subject  to  the  Executive  when  the  House  should  propose  any¬ 
thing  disagreeable.)  .  .  .  Finally  agreed,  to  speak  separately  to  the  members 
of  the  committee,  and  bring  them  by  persuasion  into  the  right  channel.  It 
was  agreed  in  this  case,  that  there  was  not  a  paper  which  might  not  be 
properly  produced;  that  if  they  should  desire  it,  a  clerk  should  attend  with 
the  originals  to  be  verified  by  themselves." 
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As  related  in  Freeman’s  biography  of  Washington: 

"The  copies  of  St.  Clair’s  reports,  covered  by  this  message  were  sent 
precisely  as  received,  and  when  published,  they  were  complete.  Not  even 
the  ugliest  line  on  the  flight  of  the  beaten  troops  was  eliminated.  Wash¬ 
ington  had  learned  long  previously  the  protective  value  of  candor  in  dealing 
with  the  American  people  and  he  knew  that  one  reason  for  their  trust  in 
him  was  their  belief  he  would  tell  them  the  whole  truth.”  42 

In  the  light  of  this  more  complete  account  of  this  episode,  can  it  possibly 
be  argued  that  it  sustains  the  Justice  Department  position,  or  that  it  supports 
Wolkinson’s  statement  that  the  Executive  has  always  prevailed? 

The  House  demanded  the  papers.  The  Cabinet  agreed  that  the  House 
might  institute  inquiries.  It  thought  it  might  call  for  papers.  It  thought  jhc 
President  should  exercise  discretion,  but  in  this  case  decided  to  make  all  the 
papers  available.  It  felt  the  House  inquiry  should  have  been  directed  to  the 
President  and  not  his  department  heads,  but  all  the  papers  were  nonetheless 
produced. 

The  House,  of  course,  could  not  control  the  expression  of  the  views  of  the 
President  or  the  Cabinet,  but,  in  this  case,  it  got  what  it  asked  for,  without  any 
reservation  whatsoever. 

If  this  case  is  a  precedent  for  anything,  it  is  a  precedent  to  show  that  the 
first  President  was  in  favor  of  disclosure,  as  a  principle  of  government,  and’fM 
constitutional  matter,  except  in  some  possible  instances  which  might  later  arise, 
but  which  in  this  affair  did  not  exist. 

■■lit,. 

The  Jay  Treaty 

The  second  historical  episode  that  is  cited  is  that  involving  the  request  of  tlit 
House  of  Representatives  for  the  instructions  and  papers  furnished  our  am 
bassadors  who  negotiated  the  Jay  treaty. 

This  no  more  sustains  the  claim  to  sweeping  powers  of  non-disclosure  th: 
the  first  episode.  Here,  President  George  Washington  refused  the  papers  on 
the  sound  and  specific  constitutional  ground  that  the  Senate  and  not  the  House 
was  entrusted  with  authority  to  advise  and  consent  on  the  making  of  treaties. 
It  was  because  he  did  not  acknoweldge  that  the  House  was  involved  in  tin 
treaty-making  power  that  he  denied  the  requested  papers.  This  is  made  pi: 
in  the  quotations  from  the  President’s  message  by  the  Department  of  Justice 
The  issue  involved  appears  with  greater  clarity  as  a  result  of  a  subsequent 
situation  involving  diplomatic  papers  in  which  President  John  Adams  did 
spond  to  a  House  resolution  under  conditions  that  made  the  House  request 
constitutional. 

On  Monday,  April  2,  1798,  the  House  called  up  the  following  resolution:? 

"Resolved,  That  the  President  of  the  United  States  be  requested 
communicate  to  this  House,  the  instructions  to,  and  despatches  from  t! 
Envoys  Extraordinary  of  the  United  States  to  the  French  Republic,  men 
tioned  in  the  Message  of  the  19th  instant”  [which  reported  the  failure  »! 
the  negotiations  with  France].43 

“6  Freeman,  Biography  of  Washington  339  (19-18-57). 

“8  Annals  of  Cong.  1370  (1798). 
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It  was  then  proposed  to  add  the  following  amendment:  “excepting  such 
parts  of  said  papers  as  any  existing  negotiation  may  render  tmproper  to 
be  disclosed.” 

Then  Mr.  Nicholas  said  he  “did  not  think  it  would  be  right  in  the  present 
situation  of  things-when  we  are  told  by  the  President  that  the  negotiation  with 
ie  French  Republic  is  at  an  end,  and  that  there  is  no  chance  of  an  accommo- 
dation  taking  place  between  the  two  countries-to  agree  to  any  exception  of  this 
kind  Called  upon  to  act  in  this  desperate  state  of  things,  he  thought  i  would 
not  be  right  fo/any  part  of  the  papers  which  had  led  to  it  to  be  withheld  from 
£^essS  The  President  having  thought  fit  to  declare  that  all  3™  1 
it  an  end  that  he  is  without  hope  of  an  accommodation,  it  could  not  be 
thought  proper  that  the  Legislature  should  be  called  upon  to  act  upon  less 
Information  than  that  upon  which  the  President  himself  had  acted.  He  thought 
the  Constitution  must  have  intended  this  when  it  placed  the  power  of  declaring 
war  in  their  hands;  to  suppose  the  contrary,  would  be  to  suppose  an  absurdity. 

The  author  of  the  amendment  wished  to  withdraw  it  rather  than  have  a 
vote  on  it  (that  seemed  likely  to  be  unfavorable)  and  in  so  doing  stated  that  he 
thought  the  President  had  the  constitutional  power  to  withhold  such  parts  of 
the  papers  as  he  felt  it  improper  to  communicate. 

Mr  Harper  said,  “the  present  call  for  papers  stood  upon  a  very  different 
ground  from Pthat  made  when  the  British  Treaty  was  under  consideration,  the 
objections,  of  course,  against  that  call  would  not  apply  in  the  present  case,  as 
1  l,e  paper’s  now  called  for  were  wanted  to  throw  light  upon  a  subject  con¬ 
fessed^  within  the  Constitutional  powers  of  the  House.  He  therefore  held  t  e 
nil  not  only  to  be  constitutional  but  expedient.  Nor  could  he  see  any  ground 
l..i  the  amendment:  if  the  House  had  a  Constitutional  right  to  ask  for  informa¬ 
tion  they  had  a  right  to  ask  for  the  whole  information,  and  the  President  would 
judge  how  far  he^ould  with  propriety  comply  with  the  call.  But  since  ** 
house  did  not  know  that  the  communication  of  any  of  these  papers  would  be 

. .  ()per  the  whole  ought  to  be  called  for;  and,  if  the  President  should  think  it 

it  to’  retain  a  part,  he  would  doubtless  give  sufficient  reasons  to  the  House 
1.  ,1  doing  so  On  a  former  occasion  when  it  was  moved  to  modify  the  resolution 
.Uing  for  papers  in  the  way  now  proposed,  the  motion  was  rejected,  because 
ji  went  to  Flmr  the  principle  contended  for;  and  he  believed  the  same  reason 
would  lead  to  a  rejection  of  the  present  motion.”  44 

The  amendment  was  then  defeated  and  the  resolution  itself  adopted,  y 

it  vote  of  65  to  27. 

On  April  3  the  President  sent  a  message  to  Congress  stating: 

“In  compliance  with  the  request  of  the  House  of  Representatives  ex¬ 
pressed  in  their  resolution  of  the  2d  of  this  month,  I  transmit  to  both 
Houses  the  instructions  to  and  despatches  from  the  Envoys  Extraordinary  o 
the  United  States  to  the  French  Republic,  which  were  mentioned  in  my  Mes¬ 
sage  of  the  10th  of  March  last,  omitting  only  some  names,  and  a  few  ex¬ 
pressions  descriptive  of  the  persons.” 

What  now  of  the  allegation  that  “the  Executive  has  always  prevailed”? 
“Id.  at  1369. 
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a  sharp  political  rebuff  by  the  XYZ  disclosures.  epublu.im 

President  Jefferson’s  Administration 
The  Hoiise  of  Representatives’  demand  upon  Thomas  Tefferson  for  il.< 
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restriction  of  private  confidence,  neither  safety  nor  justice  will  ,  ’  -,'U  ,  ' 
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papers  he  was  not  asked  to  divulge,  does  this  shed  much  v-  ,dls<  l,wr 

-  of  privilege  the  Justice  Decent 

example  of‘  execudvTrtfuLfto  comply'whl!^  subpoenaed5  °ftCn  dted  f  i,n 

Sr^zr1  his  attendance- But  *-  «*  -u  was 

General1  wTlk^nMnfand^of^co^^ duly  ^utlmntkated ^f  thTTh  le"C' 
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“Thus  Marshall  did  not  issue  the  challenge  to  the  President  which  he 
had  indicated  in  court  that  he  would  issue,  and  consequently  historians 
have  been  misled  into  believing  that  Jefferson  defied  the  order  of  the 
Chief  Justice.”  45 

The  Burr  trial  did  produce,  in  the  oral  remarks  of  the  Chief  Justice,  a  sweep¬ 
ing  assertion  of  judicial  power  and  in  the  statements  of  Thomas  Jefferson, 
iOually  sweeping  allegations  of  executive  immunity  to  judicial  process,  but  it  was 
>  debate,  not  a  legal  collision. 

Thf.  Jackson  Episode 

The  Attorney  General’s  memorandum  next  cites  a  case  in  the  Jackson 
■dministration.  The  example  cited-that  of  an  investigation  of  a  Jackson 
appointee  accused  of  land  frauds— undoubtedly  is  to  the  point  but  it  probably  is 
Set  one  that  any  modern  President,  in  the  same  circumstances,  would  follow. 

There  is  a  curious  twist  in  this  episode.  One  of  Jackson’s  reasons  for  re¬ 
eling  the  information  was  that  the  Senate  was  investigating  the  matter  in 
ret  sessions  under  circumstances  that  would  deprive  the  accused  of  one  of  his 
i  llic  rights— “that  of  public  investigation  in  the  presence  of  his  accusers  and 
•t  the  witnesses  against  him.”  Executive  secrecy  was  thus  invoked  in  response 
|0  Senate  secrecy. 

President  Jackson’s  disputes  over  yielding  information  to  Congress  were 
[frequent. 

In  the  light  of  his  refusal  to  yield  land  fraud  papers  (noted  in  the  Depart¬ 
ment  of  Justice  summary),  it  is  remarkable  that  in  his  celebrated  “protest”  of  a 
lunate  censure  resolution  in  1834,  he  said: 

“Cases  may  occur  in  the  course  of  its  legislative  or  executive  proceed¬ 
ings  in  which  it  may  be  indispensable  to  the  proper  exercise  of  its  powers 
that  it  should  inquire  and  decide  upon  the  conduct  of  the  President  or  other 
public  officers,  and  in  every  case  its  constitutional  right  to  do  so  is  cheer- 
fully  conceded.” 

Jackson  refused  to  comply  with  Senate  and  House  requests  on  many 
•Tensions. 

On  December  12,  1833,  he  refused  a  Senate  request  for  copies  of  a  statement 
Jit  was  alleged  to  have  made  to  the  heads  of  his  executive  departments. 

On  January  6,  1835,  he  rejected  a  House  request  for  communications  over 
|hr  northeastern  boundary  dispute,  settlement  of  which  was  then  “in  progress.” 

Against  these  examples  of  President  Jackson’s  flat  refusal  to  convey  requested 
papers,  there  also  must  be  set  his  repeated,  if  sometimes  reluctant,  acquiescence 
, i  fie  demands  of  Congress.  These  affirmative  responses  were  very  numerous. 

On  January  7,  1834,  he  sent  the  House  a  copy  of  a  contract  for  the  con- 
llruction  of  a  bridge  across  the  Potomac,  together  with  all  the  information  the 
Macrctary  of  the  Treasury  “is  now  able  to  communicate”  on  the  subject. 

On  February  12,  1834,  complying  with  a  House  resolution,  he  transmitted  to 
|hf  House  a  list  of  presents  received  from  foreign  governments  by  officers  of 
the  United  States,  on  deposit  in  the  State  Department. 

Abjernethy,  The  Burr  Conspiracy  238  (1954). 


186 


EXECUTIVE  PRIVILEGE 


and  other  papers’  i^connea^  hpe  sem  UP  instruction! 

On  March  20,  1834  in  re*ann«.  e  C  ba  and  Porto  Ric°- 
instructions  given  the  U.  S.  Minister  to  (J“!'”oI.utlon-  he  senf  up  copy  of 
between  the  Minister  and  the  British  Pm  ntain  and  of  correspondent:! 

ship  Olive  Branch.  Sh  G°Vernment  on  the  condemnation  of  th# 

the  first  ^'offfcial'  ®™roiinicadona'whichrwras*ematdeatoeAatd  rt*°lution  askinS  for 
landTand1  Ireland  ^Hewid  comS'"3'6  “V*  minister  plenTpotenda'^to^l 

rigln  to  confidentia^Mn-espondence^f^his1  de:  ^^<***£ 

acknowledge  such  a  right.  But  he  added  -Vo  ?1°n  and  that  he  did  "<>• 
W,th  tra™mit  a  copy  of  the  paper  in  question  wh°‘h  mtSrePresentati°n  I  here 
tion  made  to  Mr.  Stevenson  on  the  subject.’  '  ""  *e  oni>'  “mmunici. 

letter^  in«ruaion'  emfn’almg  from  "heV  ^  ?°pies  °f  Cver>'  circular 
30th  Day  of  June  last,  and  addressed  to  either  rt  °’  War  Department  since  the 
cers  stationed  in  States  wherein  land  I*  h  receiving  or  disbursing  off,- 
sponse  to  a  House  resolution  aPe  estab,ished”  This  was  in  re 

demanding  a  copy  ofanyrepon  mad"' to^fmbvan  'Ir  SenatC  f°r  3  rcso!ll';'>" 
United  States  with  reference  to  certain  notes  and  bills  the  Bank  of  lllr 

the  request  improper.  However,  he  said  "for  ^ ^  He  thou*'" 

apprehension  and  injustice,  I  think  it  broker  i  PurPose  of  preventing  mis- 

of  tfvonly  report  mL  to  me  *V 

various  information  on  these  1 836 late^^Febru ary  re9uests  lot 

8,  May  14,  27  and  27,  and  July  J.  ‘  ry  9.  10,  15,  18  and  29,  April 

President  always  prevailed.”10  ***  °f  the  Jackson  administration  that  jjilir 

The  Tyler  Case 

■  — i. . . . 

a  place  in  any  collection  of  comment  on  exeemive  nre  6  meSSage  should  h  'v, 

s:eH?r  **  "p- 

affairs  ol  the  Cherokee  Indians,  together  with  i  ln.the  lnvesbgatiou  ol 

. .  •'«!«.,  . . 

1  he  House  was  not  content  with  the  n ,rri  ,1  snr  ■  C'  M 

. .  1»  . . .  m  n,oSiS„g'"e™t,0n  8,V™  “  "d  * 

'r*  Per‘m"“  Pa,*8ra',h  01  eloquent  tugutnent 

lor  i?,oZ£"„°i'hi^Son0t  T  “  “>»"  M. 

liberation  of  the  House,  and  within  the  Inhi"18  i°-  an,y  subject  of  tb<'  «'< 

!s  intended  to  assert  also  that  the  Executive  °  “f  ]e^ltlmate  powers,  u 

ca"  — *  ■«  ™,d,. 
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to  the  nature  of  the  information  required  or  to  the  interests  of  the  country 
or  of  individuals  to  be  affected  by  such  compliance,  then  do  I  feel  bound, 
in  the  discharge  of  the  high  duty  imposed  upon  me  ‘to  preserve,  protect 
and  defend  the  Constitution  of  the  United  States',  to  declare  in  the  most 
respectful  manner  my  dissent  from  such  a  proposition.”  46 

The  able  message  of  President  Tyler  is  not  an  assertion  of  an  "uncontrolled 
discretion”  or  unlimited  right  to  withhold.  With  great  care  it  enumerates  some 
Of  the  particular  situations  in  which  matters  must  be  kept  confidential:  pend¬ 
ing  law  enforcement  investigations,  incomplete  inquiries  before  their  truth  or 
falsity  has  been  ascertained,  all  papers  “merely”  because  they  concern  matters 
»bout  which  the  House  is  deliberating.  He  challenges  this  as  the  sole  test  of 
availability  (and  who  wouldn’t).  He  thinks  “certain  communications  and 
papers  are  privileged”  and  that  “the  general  authority  to  compel  testimony  must 
give  way  in  certain  cases  to  the  paramount  rights  of  individuals  and  the  gov¬ 
ernment.” 

This  is  a  strong  and  an  able  argument  for  executive  prerogative  "in  certain 
cases”  and  an  effective  presentation  of  the  claim  of  discretionary  power. 

However,  the  Department  of  Justice  memorandum  refers  not  only  to  the 
message  but  to  "President  Tyler’s  refusal  to  communicate  to  the  House  of 
Representatives  the  reports  relative  to  the  affairs  of  the  Cherokee  Indians  and 
to  the  frauds  which  were  alleged  to  have  been  practised  upon  them.” 

As  a  matter  of  fact,  while  making  a  statement  of  principle.  President  Tyler, 
nevertheless,  did  give  the  House  what  it  asked  for.  In  the  very  message  dis¬ 
cussed,  he  said: 

“I  have  thought  proper  to  direct  that  the  report  of  Lt.  Col.  Hitchcock 
concerning  the  frauds  which  he  was  charged  to  investigate  be  transmitted 
to  the  House  of  Representatives,  and  it  accordingly  accompanies  this 
message.” 

Tyler  said  he  did  this  to  “avoid  even  the  appearance  of  a  desire  to  screen 
*ny,  and  also  to  prevent  the  exaggerated  estimate  of  the  importance  of  the  in¬ 
formation  which  is  likely  to  be  made  from  the  mere  fact  of  its  being  withheld.” 

He  sent  along  all  the  facts  about  the  Cherokees  except  some  correspondence 
"not  supposed  to  be  within  the  intent  of  the  resolution,” 

He  assured  the  House  that  “all  the  papers  in  the  War  Office  or  its  bureaus 
known  or  supposed  to  have  any  relation  to  the  alleged  frauds  which  Lt.  Col. 
Hitchcock  was  charged  to  investigate  are  herewith  transmitted.”  47 

How  does  this  comport  with  Mr.  Wolkinson’s  statement  that  “in  the  great 
ronflicts  which  have  arisen,  the  administrations  of  Washington,  Jackson,  Tyler, 
Cleveland,  Theodore  Roosevelt  and  Herbert  Hoover,  the  Executive  has  always 
prevailed?’' 

In  most  of  Mr.  Wolkinson’s  examples,  the  Congress  prevailed,  and  got 
precisely  what  it  sought  to  get.  In  the  case  of  the  Jay  Treaty,  the  President 
prevailed,  but  not  on  the  broad  ground  of  executive  prerogative  but  on  the  solid 
ground  that  the  House  lacked  constitutional  authority  to  advise  and  consent  on 

“i  Messages  and  Papers  of  the  President  222  (1896-99). 

"  hi.  at  225. 
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■  /5\  Congressional  reexamination  of  disclosure  statutes  that  expressly  require 

■(lease  of  information  with  the  object  of  expanding  and  more  clearly  defining 

■yell  areas. 

*  *  *  * 

The  limits  separating  the  powers  of  one  branch  of  our  government  from 
Ifiother  no  doubt  always  will  resist  precise  legal  definition.  The  prerogative 
Ey  Congress,  the  Executive  and  the  Courts  are  not  matters  of  law  alone,  but 
■re  often  altered  by  fluctuating  political  power.  Many  of  these  issues  will 
Cm.'iin  unsettled  because  the  means  of  settlement  available  to  all  branches  would 
Evolve  contests  too  painful  to  be  borne.  There  will  be  in  the  future,  as  there 
Eve  been  in  the  past,  assertions  of  right  by  one  branch,  which  the  other  branc  es 

tilther  contest  over  nor  acquiesce  in,  and  it  always  will  be  unsafe  to  judge  as 
tiled  law  contentions  that  have  been  met  with  silence  by  two  out  of  three  of 
Ee  grand  departments.  So  must  the  extreme  statements  of  executive  preroga¬ 
tive  be  regarded.  And  so  must  the  most  extreme  statements  of  Congressional 
■tiwer  be  viewed. 

The  public’s  access  to  information,  too,  will  depend  in  the  end  not  only 
Eypoti  the  constitution  and  the  laws,  but  upon  the  climate  of  opinion  and  the 
Enins  of  public  institutions  and  the  play  of  political  forces.  Perhaps  it  rea  y 
Elll  be  these  political  forces  that,  in  the  end,  will  be  the  most  effective  in  deter¬ 
mining  the  extent  to  which  doors  of  executive  departments  now  shut  and 
Kutcned  against  the  inquiry  of  citizens  will  be  opened  to  them. 


Mr  Slayman.  The  last,  Mr.  Chairman,  are  two  law  review  articles 
trom  the  Georgetown  Law  Journal,  one  on  the  power  of  congressional 
...mmittees  of  investigation  to  obtain  information  from  the  executive 
branch,  the  argument  for  the  legislative  branch,  and  the  other  is  the 
bower  of  the  Executive  to  withhold  information  from  congressional 

fflivesti gating  committees.  ...  ,  •  ,  , 

Senator  O’Mahonf.y.  Without  objection,  it  may  be  received  for  the 

i  ucord. 


Mr,  Charles  H.  Slayman,  Jr., 
Chief  Counsel  and  Staff  Directi 


Georgetown  Law  .Journal, 

The  Law  Center, 
Georgetown  University, 
Washington,  D.C.,  March  12,  1050. 


Chief  Counsel  and  Staff  Director,  Senate  Subcommittee  on  Constitutional  Rights, 
U.8.  Senate,  Washington,  D.C. 

Dear  Mr  Slayman  :  In  compliance  with  your  request,  the  Subcommittee  on 
Constitutional  Rights  Is  hereby  granted  permission  by  the  copyright  owners  of 
it.,-  Georgetown  Law  Journal  to  reproduce  for  the  record  of  a  public  healing  on 
"Executive  Privilege”  the  articles  listed  below :  . .  ..  _  nMain  T„. 

,1)  ‘‘The  Power  of  Congressional  Committees  of  Im  estigation  To  Obtain  In 
formation  From  the  Executive  Branch:  The  Argument  for  the  Legislative 
■ranch”  by  Philip  R.  Collins.  The  Georgetown  Law  Journal,  volume  39,  page 

,2i  “Th  Power  of  the  Executive  to  Withhold  Information  From  Congres- 
Xlniuil  instigating  Committees”  by  Richard  P.  Mllloy.  The  Georgetown  Law 
Journal,  volume  43,  page  043. 

Sincerely  yours,  Thomas  M.  Hadexlun, 

Managing  Editor, 


(The  documents  referred  to  follow :) 


HIE  POWER  OF  CONGRESSIONAL  COMMITTEES  OF 
INVESTIGATION  TO  OBTAIN  INFORMATION 
FROM  THE  EXECUTIVE  BRANCH:  THE 
ARGUMENT  FOR  THE  LEGIS¬ 
LATIVE  BRANCH* 


Philip  R.  Collins** 


i  'ONGRESSIONAL  committees  of  investigation  have,  in  recent  dec- 
*  ‘  ades,  become  a  part  of  our  national  scene.  These  committees,  their 
members  and  tactics  make  good  copy  for  column  one,  page  one  of  our 
Im  fir  metropolitan  newspapers.  More  than  one  member  of  Congress  has 
won  favorable  notice  and  political  advancement  by  reason  of  his  activi- 
iics  on  such  committees.1 

A  participation  in  the  ever-current  debate  as  to  whether  a  congres- 

. ial  committee  is  a  force  for  good  or  for  evil  in  our  democratic  form  of 

■overnment  is  not  the  purpose  of  this  article*  Nor  are  we  concerned 
Wuh  the  right  of  a  witness  or  an  “accused”,  as  he  may  be  popularly 
Viilkd,  to  representation  by  counsel  and  to  cross-examination  of  wit- 
,,,-ises.  This  question  has  been  properly  and  fully  examined  by  other 
w,  iters.*  Nor  need  there  be  a  discussion  of  a  question  fully  covered  by 
|oth  the  courts  and  writers  in  legal  periodicals  through  the  years  the 
light  of  congressional  committees  of  investigation  to  punish  for  con- 


»  A  more  elaborate  treatment  of  this  subject  and  related  problems  is  contained  in  a 
dftsL.ral  dissertation  submitted  to  the  Department  of  Political  Science,  The  Graduate 
‘.utiool,  Georgetown  University.  See,  Collins,  A  Problem  in  American  Constitutional  Law: 
flu  Power  of  Congressional  Investigating  Committees  to  Require  Information  from  the 

II. native  (Georgetown  University,  June  1950). 

♦»  BA  Loyola  University,  1939;  LL.B.,  1942;  M.A.,  Georgetown  University,  1948; 
ftiD,  Georgetown  University,  1950.  Member  of  the  Louisiana  and  Massachusetts  Bars 

. the  Bar  of  the  U.  S.  Supreme  Court.  The  author  acknowledges  the  material  assistance 

tendered  by  the  Rev.  Joseph  T.  Durkin,  S.J.,  Associate  Professor  of  PoliUcal  Science, 
graduate  School,  Georgetown  University,  in  the  preparation  of  this  material. 

I  Senators  Mundt  of  South  Dakota  and  Nixon  of  California  are  examples  of  Congress- 
„,r„  who  have  risen  to  the  upper  chamber  because  of  the  publicity  received  from  their 

jervke  on  congressional  investigating  committees. 

4  Boudin,  Congressional  And  Agency  Investigations:  Their  Uses  and  Abuses,  35  Va.  L. 
jlrv  j43  (1949). 

*  Eg..  Lord,  The  Lawyer  and  the  Congressional  Investigation,  21  So.  Calif.  L,  Rev 
142  (1948) ;  Wyxanski,  Standards  far  Cossgmstosud  Investigations.  3  The  Record,  N,  Y  C. 
hat  Assn  93  (1948). 


191 


192 


EXECUTIVE  PRIVILEGE 


tempt.4  In  this  article,  the  writer  merely  proposes  to  discuss  the  powtf 
of  these  committees  to  obtain  information  and  documentation  from  tht 
executive  branch  of  our  government. 

Introduction 

The  problem,  then,  which  confronts  us,  may  be  restated  in  one  quel, 
tion:  Should  Congress,  through  the  medium  of  its  investigating  com. 
mittees,  be  allowed  to  require  the  executive  branch  of  our  government 
to  furnish  them  with  information  which  is  deemed  necessary  by  th- 
legislative  branch,  in  order  to  legislate  wisely  and  in  the  public  interest  P 
This  problem,  which  has  seemingly  remained  unresolved  through  th* 
years,  and  which  usually  lies  dormant  in  times  of  war  or  national  emer¬ 
gency,  was  resurrected  during  the  Eightieth  Congress. 

Over  the  years,  the  executive  branch  has  developed  a  stock  answer 
or  argument  to  such  requests  when  it  has  not  desired  to  furnish  th* 
requested  information  or  documents.  This  stock  response  of  the  execu- 
tive  branch  will  be  referred  to  herein  as  the  “precedent”  argument, 
because,  prior  to  a  citation  of  examples  which  supposedly  buttress  hi* 
position,  the  head  of  an  executive  department  will  respond  substan 
tially  as  follows  to  the  committee  requesting  the  information:  To  con¬ 
clude  that  the  public  interest  does  not  permit  general  access  to  the** 
reports,  I  am  following  the  conclusions  reached  by  a  long  line  of  dis¬ 
tinguished  predecessors  in  the  executive  branch  of  the  Government  who 
have  taken  the  same  view.® 

The  writer  will  then  cite  and,  if  the  matter  is  of  major  importance 
will  elaborate  on  a  series  of  incidents  in  which  the  executive  branch 
refused  to  submit  information  to  congressional  investigating  commit 
tees.  According  to  the  usual  method,  these  examples  will  begin  with 
the  refusal  of  President  Washington’s  Secretary  of  War  to  furnish 
certain  original  letters  and  documents,  on  Washington’s  advice  to  n 
congressional  committee  investigating  the  failure  of  the  campaign  of 
General  St.  Clair  and  could  continue  down  to  the  refusal  of  the  Depart 
ment  pf  Commerce,  during  the  Eightieth  Congress,  to  furnish  informa- 

D,UKherly’  273  U  S‘  135  (>’”>;  '»  re  Chapman,  166  U.;*  661 
(1897),  Dimock,  Congresstonal  Investigating  Committees  (Johns  Hopkins  Press  I9W 
Eberiing,  Congressional  Investigations  (Columbia  Press  1927)*  T  anHi.  r  , 

„  Invitation,  40  H.rv  L.  Rev  1S3  “  M6).  ’  C°ngT'SS10**1 

*  E.f.,  the  statement  of  Vincent  C.  Burke,  Acting  Postmaster  General,  delivered  before 
a  sub-committee  of  the  Senate  Post  Office  and  Civil  Service  Committee,  80th  Cong  ;.| 
Seas.,  Thursday,  May  20,  1948  (unpublished).  *’ 
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-  .0  *«  committees  concerning  the  F .  B .  L Z £ 
i  ilward  U.  Condon  Director  »  to  endeavor  to 

^  *  *. — its  “  tr*. 

The  second  argument  advanced  by  the  executive  brancn  is 
. ns  have  repeatedly  held  that  hhe  opinion, 

. - further  that 

H.ntrary  to  the  public  interest.  rianpr.  is  ;n  the  public  interest 

whether  or  not  the  production  o  su  pa  ^  courts  to  determine, 
h  a  question  for  the  executive  an  ^  tQ  stress  this 

Citations  of  federal  and  state  LTormal 

.iiitcment.  The  genesis  of  this  g  a  member  of  the  Roose- 

Eplnion  of  Attorney-Genera  o  er  •  _  ’  j  information  from  a 

,  clt  Cabinet  in  1941,  in  response  to  a  request 

...iigressional  investigating  committee.  has  been  to  uncriti- 

The  tendency  of  the  e  The  fact  is  that 

K  SraVs^XTas  the  popular  view  rendered  more  cordial  toward 

*•  Random  examples  usually  cited  by  the  “^“^  ^“^to^Minilter  John  Jay  con- 

* . .  refusal  to  give  the  House  (2)  the  refusal  of  Presi- 

Wnlng  the  negoUation  of  a  treaty  wi  Incident  to  the  House? 

[4(.t  Jefferson  to  tun.  over  -formation  on  ‘^^aronj  ^  ^  ^  ^  ^ 
(|)  President  Jackson’s  refusal  to  send  ^  T  tel.8  rtfultl  t0  disclose  to  the  House 

»<Uon  Fit*,  the  Surveyor-Generd I  for  office;  (S)  the  refusal  of 

9*  »«*»  of  ®PPhcants  ‘“.d  ‘  Ifo^uon  concerning  Colonel  Hitchcock’s  negotUtions 
fusident  Tyler  to  commumca  ..  .  p^.,  wfUMl  to  forward  an  accounting  to 

•Hh  the  Cherokee  Indians;  (6)  ^'fJ^sTfTrtign  intercom*;  (7)  President 
H.,  Hou*  of  all  paymenU  for  continge  t  p*  t0  investigate  his  attempts 

tluchanan’s  protest  against  ■ ‘  "“.“reply  to  the  Hou*  when  it  demanded  to 

|||  Influence  Congress;  (8)  Presid  ,wty  from  the*at  of  the  government; 

l»0W  whether  he  performed  "^^^“^^  taformU  the  Senate  of  his  instruction. 
(|)  tht  message  of  President  Theodore  directed  at  the  latter  inquiring  as 

II  <>«  Attorney-General  not  to  reply  to  oJ  lu  absorption  of  the 

his  inaction  in  not  pro*cuting  the  U.  S-SteeC  rp  ^  Hoov„  t0  tertlfy  as  to 

i*an.  Valley  Coal  and  Iron  Corp.;  (10)  the  refu  b  pearl  Harbor,  at 

.  r,  lain  matters,  relating  to  the  in  ten-1  *cuHty  ‘“^Lvestigation  of  the 

the  direction  of  the  Attorney-Gene  s  ecu  Wolklnson,  Demeads  of  Confres- 

r  C.  C.  See  also  the  Burke  statement,  ; note  5,  W( 

.bnuil  Committees  for  Executive  Paten,  10  F  .  .  J- 

7  40  Op.  Atty.  Gen.  4S  (1941). 
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investigating  committees  by  the  Kleig  light  and  Hollywood  ballyhoo 
technique  which,  with  dubious  judgment,  was  employed  by  congre*. 
sional  investigating  committees  of  recent  memory. 

The  arguments  of  the  executive  branch,  under  the  microscope  of  care¬ 
ful  examination,  are  not  unimpeachable.  The  “precedent”  argument 
can  be  countered,  as  the  following  paragraphs  will  attempt  to  show  by 
strong  arguments  on  the  part  of  the  legislative  branch.  And  the 
argument  is  equally  questionable. 

The  Reply  of  the  Legislative  Branch  to  the  Precedent 
Argument  of  the  Executive  Branch 

The  answer  of  the  legislative  branch  of  our  government  to  the  claim 
of  the  executive  branch  is  to  be  found  in  the  debates  and  proceeding, 
of  the  two  houses  of  our  Congress.  There  are  two  series  of  debate, 
to  be  considered,— one  of  the  Senate  during  the  Forty-ninth  Congress 
First  Session,  in  March,  1886, N  and  the  other  in  the  House  of  Rente 
sentatives  during  the  Eightieth  Congress,  Second  Session,  in  May,  194,8 ' 

The  discussion  in  the  Congressional  Record  for  the  Forty-ninth  Con¬ 
gress.  First  Session,  on  the  proposed  resolutions  to  censure  the  Attorney- 
General  for  refusing  to  give  the  Senate  certain  information  furnishr, 
interesting  data  pertinent  to  the  position  of  the  legislative  branch  on 
the  issue  which  is  the  topic  of  this  study.  In  the  Eightieth  Congres, 
Second  Session,  there  was  introduced  House  Joint  Resolution  342: 


Directing  all  executive  departments  and  agencies  of  the  Federal  Government 
to  make  available  to  any  and  all  standing,  special,  or  select  committees  of  i|„ 
House  of  Representatives  and  the  Senate,  information  which  may  be  deemed 

by1  the* 'congress!*® 6  ^  ‘°  Pr°Per'y  the  duties  dele*ated  "> 

_  1he  leg,slative  history  of  this  resolution,11  and  allied  documents," 

H  1?  Cong,  Rec.  2211-2815  (1886). 

*  94  Cong.  Rec.  5704  (1048). 

10  H.  J.  Res  .142,  80th  Cong.,  2d  Sess.  (1948). 

57W  Il948)  RfP'  N°’  IW5'  Par‘S  1  and  8°'h  C°n,!’  2d  W  (mS)  ’  *  Cong  He, 

"  See  memoranda  of  Mar  10.  104S  and  Dec.  80,  1947  from  the  Federal  Law  S 
tion,  Library  of  Congress  to  Congressman  Hoffman  reprinted  in  the  Appendix  to  H  u 
Rep  No.  1595,  part  I,  80th  Cong  ,  2d  Sess.  14  (1948);  H  R.  Rep.  No  175J  S0lh  ,  , 

2d  Sess.  (1948),  directing  the  Secretary  of  Commerce  to  transmit  to  the  House  a  In'i-i 
comermog  Hr.  Edward  IT.  Condon;  see  also  message  of  President  Truman  vetoing 
.  1004  which  concerned  the  grant  of  specific  authority  to  Senate  members  of  the 

Committee  on  Atom.c  Energy  to  require  investigations  by  the  F.  B.  1.  of  persons  tinnil 
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lyrnishes  the  material  for  the  second  part  of  the  response  to  the  “prece- 
dfnt”  argument  of  the  executive  branch. 

During  President  Cleveland’s  first  term,  in  March  1886,  the  Senate 
•  insured  the  Attorney-General,  Mr.  Garland,  a  former  Senator  from 
Arkansas,  for  his  failure  to  furnish  the  Senate  Judiciary  Committee 
,flth  information  and  papers  relating  to  the  suspension  of  George  N. 
Duskin,  a  Republican,  as  United  States  Attorney  in  an  Alabama  Dis¬ 
trict.  The  Truman  Administration,  in  its  recent  struggle  with  the  Con- 
||ress,  cited  the  debates  in  1886  on  this  subject  as  a  victory  for  their 
Iposition,  since  Cleveland’s  Department  of  Justice  was  not  forced  in 
mv  way  to  submit  the  requested  information.  It  is  to  be  noted,  how- 
bver,  that  the  action  of  the  Attorney-General  was  condemned  by  the 
|inate  in  four  separate  resolutions,  the  most  important  of  which  proba¬ 
bly  was  the  second,  in  which  the  Senate  stated  expressly: 

...  its  condemnation  of  the  refusal  of  the  Attorney-General,  under  whatever 
influence,  to  send  to  the  Senate  copies  of  papers  called  for  by  its  resolution 
of  the  25th  of  January,  and  set  forth  in  the  report  of  the  Committee  on  the  Judi¬ 
ciary,  as  in  violation  of  his  official  duty  and  subversive  of  the  fundamental  prin¬ 
ciples  of  the  Government  and  of  a  good  administration  thereof.13 

An  attempt  by  Senator  Morgan  of  Alabama,  after  the  passage  of  the 

I  jour  resolutions,  to  amend  the  same  by  a  tricky  procedural  move, 
filled.  The  attempted  amendment,  submitted  in  the  form  of  a  resolu¬ 
tion,  read  as  follows: 

Resolved,  That  nothing  in  these  resolutions  contained  is  to  be  construed  as 
declaring  that  the  conduct  of  the  Attorney-General  renders  him  liable  to  im- 
l>eachment,  and  the  Senate  disclaims  the  right  or  power  to  punish  him  by 
imprisonment  or  otherwise  than  by  impeachment  jor  the  offense  charged  against 
him  in  the  second  resolution,  which  the  Senate  has  just  adopted.  (Emphasis 
supplied.)14 

This  resolution  was  defeated  by  a  sly  maneuver  of  the  Majority 
leader,  Senator  Hoar  of  Massachusetts.  When  Hoar’s  point  of  order 
that  the  amendment  was  not  timely,  failed,  and  the  President  pro  tern 
fuled  that  Senator  Morgan  clearly  had  the  right  to  offer  the  amendment, 
Hoar  then  asked  that  this  be  allowed  by  unanimous  consent,  rather  than 
l.y  order,  for  he  felt  that  “it  would  embarrass  the  Senate  .  .  .  very  much 

ggWd  for  appointment  under  the  Atomic  Energy  Act  of  1946,  reprinted  in  94  Cong.  Rec. 
|t«6  (1948). 

t*  17  Cong.  Rec.  2211  (1886). 

H  Id.  at  2814. 
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to  establish  such  a  precedent.”15  Then,  hastily,  Senator  Hoar  moved  to 
lay  the  resolution  on  the  table.  His  motion  carried  by  a  vote  of  thirty, 
three  yeas  to  twenty-six  nays  with  sixteen  members  absent.  The  effect 
of  this  motion  was  to  reject  the  resolution  to  amend.18  By  such  a  rejeo 
tion,  the  majority  in  the  Senate  made  it  clear  that  they  were  in  no  way 
excusing  the  Attorney-General  from  possible  impeachment  and  that  they 
were  not  renouncing  what  they  considered  to  be  their  legal  right  to 
punish  him  by  imprisonment,  or  otherwise  than  by  impeachment  for 
his  refusal  to  submit  to  the  committee  the  desired  information.17 

This  hardly  seems,  therefore,  to  be  a  case  which  could  or  should  be 
cited  by  the  executive  in  support  of  that  branch’s  “precedent”  argument 
In  this  situation,  the  Senate,  in  effect,  said:  We  censure  you,  Mr.  Gar- 

16  The  following  colloquy,  contained  in  17  Cong.  Rec.  2814  (1886),  is  pertinent:'* 

“Mr  Hoar.  I  desire  to  raise  a  question  of  order.  All  the  resolutions  have  been 
passed,  the  whole  four.  There  is  no  mode  of  amending  the  series  now.  It  is  simply 
like  dividing  the  vote  on  the  passage  of  a  bill  into  four  parts,  and  when  they 
are  all  passed  upon  you  can  not  move  to  amend  the  bill  after  it  has  been  passed. 

“The  President  pro  tempore.  The  Chair  is  of  opinion  that  in  view  of  the  notuc 
given  by  the  Senator  from  Alabama  that  he  would  offer  an  amendment,  and  (he 
amendment  having  been  sent  to  the  desk,  the  question  being  raised  as  to  whether  he 
could  or  could  not  offer  it,  the  resolution  should  be  received. 

“Mr.  Hoar.  To  what  is  it  an  amendment  ?  An  amendment  implies  a  pending  ^ue* 
tion  to  be  amended.  The  question  is,  Shall  the  bill  pass?  The  question,  shall  it  pa., 
with  a  certain  amendment,  must  be  acted  on  before  it  is  passed.  But  when  a  scries 
of  resolutions  which  are  four  distinct  propositions  are  before  the  Senate  and  there 
is  a  demand  that  the  question  be  divided,  according  to  the  usual  parliamentaryjxu 
cedure  the  question  is  put  on  the  passage  of  each  separately,  and  when  each  sepa 
rately  has  passed  the  matter  is  as  much  beyond  the  reach  of  amendment  as  a  lull 
after  it  has  passed.  Giving  a  notice  beforehand  does  not  change  the  parliamentary 
law.  The  Senator  should  have  made  his  motion  as  an  amendment  to  the  last  row 
lution. 

“The  President  pro  tempore.  In  ordinary  cases  clearly  the  Senator  from  Massachu 
setts  is  right;  but  the  Senator  from  Alabama  sent  an  amendment  that  was  then  in 
order  to  the  Chair,  and  the  Chair  was  about  to  put  the  question  upon  it  as  an  amend 
ment  when  the  Senator  from  Alabama  gave  notice  to  the  Senate  that  he  would  offer 
it  as  an  additional  resolution.  The  Chair  thinks  under  the  circumstances  that  it  it 
clearly  his  right  to  offer  the  amendment.” 

’*  The  following  definition  of  a  “motion  to  lay  on  the  table”  is  to  be  found  in  Cannon 
Procedure  in  the  House  of  Representatives  (U.  S.  Govt.  Printing  Office,  1948)  p.  415  ,nd 
i*  equally  applicable  in  regard  to  the  Senate: 

I  he  motion  to  lay  on  the  table  is  used  for  final  and  summary  disposition  without 
debate,  and  to  protect  the  House  against  business  which  it  does  not  wish  to  consider, 
and  while  it  is  not  a  technical  rejection,  it  is  in  effect  an  adverse  disposition  equiv, 
lent  to  rejection.”  WIJM 

,T  17  Cong.  Rec.  2814  (1886).  v‘SjB 
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land  because  you  have  not  given  us  the  information  we  JJJJ 

do  not  force  you  to  give  us  the  information,  hut  this ;  o« 
ie  d0  not  think  we  have  the  power  to  do  so.  Nor,  by  these 

irT:LWltafesSUoMP8T6:rconsuming  some  seventeen  days,  present  acb 
ditional  information  in  support  of  the  legislative  bran^  s  P0^ 

£  rebuttal  of  the  argument,  based  on  precedent,  advanced  by  the  execu 

tiVThberanoCvhel  arguments,  supporting  the  position  of  the  legislative  branch 
Je  mainly  advanced  by  Senator  Ed-o 

the  Republican  Party  and  the  Chairman  of  t  ^  the  general 

mittee  during  the  Forty-Ninth  Congress,  m  ^  Departments.18 

,ubject  of  the  relations  between  theSenatea  ...  n  Section  3  0f  the 
The  Senator’s  first  argument  was  based  on  Article  I  , 

Constitution  of  the  United  States.  Artide  I  o  with  t^ 

powers  of  the  Executive  and  Section  3  specifically  pro 
Chief  Executive: 

.  .  .  shall  from  time  to  time  give  to  the  Congress  ^  ^Measures  *  as  he^hall 
the  Union,  and  recommend  to  their  Consideration  such  Measures 

judge  necessary  and  expedient;  ....  „ 

The  Senator  gave  a  broad  definition 

and  argued  that  the  Constitution  cn>»^ ‘  J  o{  Congress  and  that 
terms  to  give  such  information  to  th  union”  it  has  reference 

when  the  Constitution  so  refers  to  “state  of  the  union  , 

to  the  r 

. , .  "i ££ :r,ruSudsu.« 

The  Senator  continued  in  the  following  words . 

,  ,  IT  ■  „  -r.,-  “ctate  of  the  Union”  is  made  up  of 

That  is  the  “state  of  the  Union.  hw  and  the  performance 

every  drop  in  the  bucket  o  t  e  exec u 1^  within  its  borders  or  out  of  it. 

of  the  duties  of  every  office  u"d"  oT  subject  that  makes  up  “the 

There  is  no  one  mass,  no  one  c  ,  .  ,here  are  a  good  many  here 

state  of  theUnion”  a,  o{  RepreSentatives,  when  they  go  into 

on  the  State  of  the  Union-know,  It  is  the  condi- 

1*  Id.  at  2211. 

*t  U.  S.  Const,  Art.  II,  I  3. 

to  17  Cong.  Rec-  2215  (l886)- 


°  executive  privilege 

non  of  (he  Government  and  every  part  of  it  not  only  i  •  ,  ■ 
whnh  the  President  of  the  United  States  could  ruramun!  ^  ’''  Part  aboul 
without  impertinence,  for  the  Constitution  has  declared  Xthe  lnfo™atiu» 
are  to  regulate  themselves,  but  he  is  to  give  to  Coneress  k  —  tW°  HoU5(,» 
from  time  to  time,  information  on  the  state  of  the  Unit?  ■T"3"'1' 

they  are  entitled  to  have  it,  and  they  are  entitled  tr  h  •’  3  hat  1S  bccau!"' 
tall  for  it,  and  he  violates  a  positive  command  of  the  ConstitmioT  ‘1'""'  t’"'V 
constitutional  call  and  in  a  regular  way  by  either  House  he  Ss^n  " 

I  or  this  reason,  Edmunds  continued,  from  our  earliest 
«*»  t*»  Siv™  much  leeway™™ ‘ 

m  determining  whether  the  public  interest  would  be  preserved  I 

by  forwarding  certain  information  to  the  Congress  or  Ta  r 
the  Congress,  This  was  particularly  true  where  undue  and  T  T  °f 
disclosures  of  confidential  fact  would  be  involved  in  f  d  P'cma,un' 
information  to  a  committee,  even  though  Ihc  c "8 
to  have  such  information.  Following  the  line  of  reac  •  .  3S  entlt  <  d 

however.  ,his  Republic™  lea*  J 1" “““«  *!»«  oMKnetl, 

Hotire  Congress  had  a  'right  Itnow  eve  r ything ^  at  hin ‘the  /""" 
live  I  Jepartments  of  the  Government.”28  g  the  Exec" 

Fmm  his  research,  the  Senator  stated  that  this  was  th»  a  .  • 

)n  forty  years  in  which  either  House  had  failed  “on  its  call  to  .’n/tance 
tion  that  it  has  asked  for  from  the  public  Departments  of the  C 
ment  -1  In  all  the  history  of  our  country  *he  Govern' 

Senator,  there  had  been  few  instances  in  which  thl'*  *"*’  dedared  th,‘ 
slightest  reluctance  on  the  part  of  either  the  executive  or  ^.aS  evinced  ,h(' 
to  respond  to  calls  of  either  House  or  of  their  i 

the  possession  of  the  former.  ees  0r  paPers  m 

Sometimes  in  a  cose  of  political  fever  it  i.  ,,  , 
wide  ytaf*  apart,  a  reluctance  and  a  hesitation  on  the'n  ^  haVe  evinad 
of  I  he  heads  of  Departments  to  do  this  thing  and  f  thC  e*ecutivc  ,,r 

the  orderly  administration  of  constitutional  eovernm  3t  St°rm  bein*  ov<  r 
cither  House  of  Congress  on  its  request  or  H™!!?  T"1  °n  aS  before./?lnd 

the  committees  of  either  House  of  Congress  acting '  JlffhX  «se  might  be,  *nd 
"ve  authority  to  send  for  persons  and  naoers  hJ  ,  b  ‘  a  dlrect  and  Posi- 
Departments  on  their  mere  request  everythin*  .  a-T*yS  obtamed  from^fflH 
mi.teeb  though,  necessary  forT pro ‘/  di  1  ™ H°USe  or  its  com 
supplied.,8*  Pr0fXr  d,scbaW  of  their  duties.  (Emphasis 


81  /bid. 

22  /bid. 

23  Ibid. 
2*  Ibid. 
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The  Senator  from  Vermont  continued  his  attack  on  the  position  of 
(he  minority  of  the  committee,  who  had  cited  a  few  incidents  in  which 
(he  executive  department  refused  to  furnish  papers  or  information  to 
one  of  the  Houses  of  Congress.  He  pointed  to  the  numerous  occasions 
on  which  Presidents  actually  furnished  such  information  to  congressional 
Committees  even  on  subjects  which  were,  indeed,  more  confidential  than 
(he  subject  then  under  consideration,  and  some  of  which  were  as  con¬ 
fidential  as  the  information  which  Washington  refused  to  furnish  con¬ 
cerning  Jay’s  treaty.211  His  argument,  supported  by  these  numerous 
Citations,  if  that  the  Presidents  realize  their  responsibility  to  submit 
Information  to  the  Congress,  whether  based  on  the  “state  of  the  Union” 
requirement  or  otherwise;  and  that  when  Presidents  refuse  to  furnish 
luch  information,  they  do  so  not  on  constitutional  but  on  purely  political 
grounds. 

[The  willingness  displayed  by  the  executive  branch  in  furnishing  in¬ 
formation  to  the  various  committees  and  to  the  respective  Houses  of 
Congress,  in  the  period  prior  to  Cleveland’s  first  administration,  is  best 
observed  by  a  perusal  of  some  of  the  examples  cited  by  Senator  Edmunds 
In  his  argument  on  the  opening  day  of  this  debate  in  the  Senate  on 
March  8,  1886.  The  wide  range  of  subjects  involved  in  the  submissions 
of  information  through  the  years  is  also  worthy  of  notice.2” 

In  executive  session  on  March  3,  1806,  the  President  was  requested 
to  report  all  documents  and  papers  relative  to  the  interference  of  the 
American  Minister  at  Paris  in  the  case  of  the  ship  New  Jersey.  The 
President  furnished  this  information  although  there  was  no  question 
then  pending  in  the  Senate  regarding  either  the  ship  New  Jersey  or  the 
American  Minister  at  Paris.27 

The  President  was  requested  by  the  Senate  on  June  2,  1813,  to  inform 
the  Senate,  and  the  Senate  was  so  informed  by  the  Chief  Executive, 
whether  any  communications  had  been  received  from  one  Russell,  an 
*gent  of  the  United  States,  admitting  or  denying  the  declaration  of 
the  Duke  of  Bassano,  as  to  the  repeal  of  the  Berlin  and  Milan  decrees. 
With  respect  to  this  Senator  Edmunds  said: 

It  has  been  stated  that  an  agent  of  the  United  States -had  got  (sic)  that  infor¬ 
mation  and  had  given  it  away  in  an  improper  manner;  but  the  detail  it  is  quite 
unnecessary  now  to  go  into;  ...  in  order,  I  repeat,  to  keep  if  self  acquainted 
with  the  state  of  the  Union  and  the  executive  affairs  of  this  Government  and  the 

Sn  gome  of  the  occasions  cited  by  Senator  Edmunds  are  listed,  supra  note  6. 

t>*  17  Cong.  Rec.  2216  (1886). 

*7  Ibid. 
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conduct  of  all  its  agents,  proceeded  to  call  for  this  information,  and  got  it 
as  a  matter  of  course.  It  was  not  exercising  a  jurisdiction  to  confirm  or  reject 
Russell  for  anything,  or  to  ratify  or  reject  a  treaty.  It  was  getting  information 
in  a  general  way  for  its  general  purposes  in  the  exercise  of  its  eenenl  Hutu 
(Emphasis  supplied.)28 

The  Senate  Committee  on  the  Judiciary  was  instructed  on  March  13 
1822,  to  procure  from  the  Secretary  of  State  a  letter  written  by  a  Mr. 
Jennings  of  the  State  of  Indiana,  recommending  one  Dewey  for  appoint¬ 
ment  as  United  States  Attorney  for  Indiana.  The  Senator  indicated 
that  the  resolution  instructing  the  committee  to  obtain  this  paper  implied 
that  the  power  to  secure  the  same  extended  to  a  private  paper,  so  far 
as  such  a  paper  can  be  a  private  paper,  and  described  the  document  in 
question  as  being  a  letter  that  the  Senate  had  reason  to  believe  was  if  the 
files  of  our  Department  of  State.  The  paper  was  turned  over  to  the 
Committee  without  objection.” 

The  Secretary  of  War  was  directed  by  the  Senate  on  October  30,  1828, 
to  furnish  copies  of  the  reports  of  the  Inspector-General  of  the  Army 
of  the  United  States,  confidential  as  well  as  others,  including  the  details 
of  all  statements  and  instructions.  This  order,  the  Senator  inform*  us, 
was  adopted  in  executive  session  and  was  complied  with  by  the  Secretary 
of  War  as  a  matter  of  course.30 

The  Senator  similarly  cited  numerous  other  occasions  on  whic#the 
executive  had  without  argument  surrendered  information  to  Congress." 
But  of  all  the  cases  amassed  by  the  Senator  from  Vermont  in  this  discus¬ 
sion,  his  last  probably  had  the  most  telling  effect.  In  March  and  April 
1879  the  Senate  Judiciary  Committee,  controlled  by  a  Democratic 
majority,  had  sought  and  received  from  the  Attorney-General,  the  same 
type  of  information  which  Cleveland  and  his  Attorney-General,  air 
Garland,  were  refusing  to  submit  to  the  Republican-controlled  Senate 
Judiciary  Committee  in  1886.  The  information  requested  in  1879  con 
cerned  nominations  for  certain  vacancies  and  also  dealt  with  the  propriety 
of  the  removal  of  one  Michael  Schaeffer,  Chief  Justice  of  the  Supreme 
Court  of  the  Territory  of  Utah  and  the  appointment  of  David  Corbin 
to  that  office.  To  cap  the  climax,  Senator  Edmunds  gleefully  noted  that 
in  1879  some  of  the  most  famous  Democrats  of  the  era  were  on  that 


28  17  Cong.  Rec  2717  (1886). 

28  Ibid. 

Ibid. 

81  17  Cong.  Rec.  2219-2220  (1886);  Josephson,  The  Politicos  (Harcourt  Brace  It  Co 
1938)  p.  100  et  seq. 


Judiciary  committee,  three  of  whom  were  presently  members  of  Cleve¬ 
land's  Cabinet,  and  one  of  whom  was  the  present  Attorney-General,  Mr. 
Garland.  The  Democratic  Senatorial  Committee  had  asked  for  informa¬ 
tion  and  the  Republican  Executive  had  acceded  to  the  request.  Edmunds 
Concluded  his  recitation  of  this  incident  with  the  following  biting  perora¬ 
tion: 

Alas,  for  the  Democracy  of  those  days!  Think  sir,  of  the  infinite  idiocy,  un¬ 
patriotism,  usurpation  of  that  number  of  five  Senators  of  the  United  States 
of  the  Democratic  Party  assailing  a  Republican  Attorney-General  and  a  Repub¬ 
lican  President  with  the  insulting  and  impertinent  inquiry  as  to  papers  and  in¬ 
formation  touching  a  man,  to  be  removed  whose  successor  was  nominated  to 
accomplish  his  removal.  And  yet  those  men  were  in  their  day  and  in  those 
times  among  the  headlights  of  the  Democratic  locomotives.  I  here  was  Thur¬ 
man — his  light  is  put  out — the  greatest  Democrat  in  the  United  States  (applause 
in  the  galleries)  and  the  best  one,  and  the  noblest  one,  and  the  bravest  one,  for 
he  had  the  courage  not  long  ago  in  your  State,  sir,  to  denounce  the  Democratic 
frauds  on  the  ballot.  There  was  Thurman,  and  there  was  Joe  McDonald,  a 
name  familiar  in  the  West  as  well  as  in  the  East  as  the  embodiment  of  upright 
Democratic  pluck  and  constitutional  law;  and  there  was  Garland,  whom  we  all 
knew  here,  the  leader  on  the  Democratic  side  of  the  Senate,  and  running  over 
with  constitutional  and  statute  and  reported  law,  knowing  his  rights  as  a  Sena¬ 
tor  and  as  a  member  of  the  committee  and  knowing  his  duties;  and  Lamar, 
and  then  all  the  rest  of  us  on  this  side,  joining  in  what  the  present  President 
of  the  United  States  calls  an  impertinent  invasion  of  his  rights  in  asking  for 
information  from  him.  Sir,  if  I  was  going  to  be  rhetorical,  I  should  say  just 
here: 

O  shame!  Where  is  thy  blush?  .  .  22 

It  is  submitted  that  Mr.  Edmunds  presented  well  the  answer  of  his 
•ra  to  the  “precedent”  argument  of  the  executive  branch.  His  answer 
|i  that  there  is  no  precedent  for  the  statement  that  the  executive  branch 
may  withhold  information  from  the  Congress  and  their  committees  of 
Investigation,  when  the  former  branch  feels  that  the  submission  of  such 
Information  is  for  the  public  interest.  He  contends  that,  because  of  its 
responsibility  to  present  to  Congress  information  on  the  state  of  the 
union  and  otherwise,  the  executive  branch  must  comply  with  requests 
for  information  and  documents  from  the  legislative  branch  and  its 
committees.  He  supports  this  proposition  by  examples  of  the  continued 
adherence  of  the  executive  branch  to  this  norm  and  he  shows  that  refusals 
are  usually  based  solely  on  political  and  party  arguments. 

The  Republican  House  majority  in  the  Eightieth  Congress  carried 
this  argument  one  step  further.  They  passed  a  resolution  requiring  the 


82  17  Cong.  Rec.  2221  (1886). 


